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RECOVERY BURGLARY POLICY LIMITED TEN PER 
CENT. FACE VALUE 


insurance policy, bank from loss burglary, 
does not cover loss, expressly excepted the policy, nor does 
cover loss excess limitation stipulated the policy. All 
insurance policies contain certain exceptions and limitations. This 
statement includes policies burglary insurance. 

The exceptions and limitations insurance policy are fre- 
quently the most important items the document. Nevertheless, 
they are not infrequently ignored the person whom the policy 
issued and who pays the premium. 

recent action brought bank against insurance com- 
pany $25,000 burglary insurance policy, recover the value 
securities stolen burglars, the question presented was whether 
the insurance company was liable for $13,675, the value the stolen 
securities, only 10% the face the policy. 

The answer depended upon certain clause the policy and 
whether that clause was binding upon the bank. 

case Union Bank Berry, Kentucky, National Surety 
Company New York, Kentucky decision which will found 
published among the legal decisions this issue. 

appeared that 1919, the Union Bank had large number 
Liberty Bonds and other securities, belonging its patrons, de- 
posited safe deposit boxes one the banking houses Cin- 
cinnati. 

grounds convenience, decided bring the securities 
its own bank and, for the protection itself and its customers, de- 
termined take out insurance against loss burglary. The matter 
was taken meeting the board directors and, after 
the amount insurance which should taken, 
policy the sum $25,000 was fixed upon. 

Garnet Kemper, the cashier the bank who, for number 


years had been the agent the National Surety Company, was in- 
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structed negotiate with the company for policy. Kemper wrote 
the company describing the bank’s safe and explaining what was 
wanted and, reply, received from the company letter which read 
part follows: 

the description the Victor safe (which 
the bank had), not find whether has steel chest 
not. has then all the securities would have 
kept the chest, and the safe has chest then the se- 
would have protected the round screw 
door. There this exception, that per cent. the coverage 
will extend such securities may left out the chest 
(if there one) outside the round screw door, there 
chest. You will get perfectly clear idea the exact 
contract reading paragraph Special Agreements 

After some further correspondence between Kemper the 
insurance company, Kemper wrote the company asking issue 
policy the sum $25,000 securities for one year. After 
receiving the policy, Kemper brought before meeting the 
directors, told them was the kind they had applied for and gave 
them all the protection they sought and recommended that they 
aecept it. His recommendation was followed. 

the policy appeared the following limitation upon the com- 
pany’s liability: 

per cent. and more the amount insurance 
attaching specifically contents any safe containing 
inner steel burglar proof chest shall automatically apply, 
the safe burglar proof, money and securities said safe 
outside its inner chest, and the safe fireproof only 
then said per cent and more shall apply securities, 


silver and subsidiary coin the said safe outside its inner 


Kemper knew that this clause would the policy when 
wrote the company requesting that sent. 

During the period covered the policy, the bank was burglarized 
and securities which had been deposited the bank its patrons, 
and placed inside the safe, but left outside the door com- 
partment the safe amounting $13,675, were stolen. Under the 
quoted above, the insurance company contended that was 
liable only for the sum $2,500, per cent. the amount in- 
surance written. 

While was not expressly stated the opinion, would 
appear that the directors did not read the policy and had actual 
knowledge the existence the clause limiting the company’s 
liability securities left outside the serew door compartment. 
Nevertheless, was held that this clause was binding the bank. 
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The bank knew that Kemper was acting agent the surety 
company and the surety company knew that Kemper was cashier and 
agent the bank. ‘‘It follows therefore,’’ said the court, ‘‘That his 
acts were the acts the bank well the insurance company. 
had authority from the insurance company the character 
policy which delivered the board directors and which they 
accepted and approved.’’ 

This decision shows how important for the officials bank 
acquaint themselves with the exceptions contained policy 
burglary insurance issued the bank. this instance, the 
directors had examined the correspondence between the cashier and 
the surety company, had read the provisions the policy, they 
would have known the exact extent the protection, which they 
were entitled under the policy. they had done this, they might 
have taken other precautions protect their bank from loss, for 
appears that, order fully protected the $13,675 
securities left outside the inner compartment the safe, would 
have been necessary take out policy for $136,750, ten times the 
value the securities. 

There have been many decisions construing various clauses 
policies protecting banks from loss burglary. common clause 
such policies one exempting the insurer from liability where 
there inner steel burglar proof chest, unless the money taken 
from the chest entry affected into the use tools 
explosives. 

This clause was the policy involved Maryland 
Casualty Company Ballard County Bank, 134 Ky. 253, 120 
Rep. 301. this case was held that the insurance company was 
not liable for loss hold-up night, where, after the money had 
been put the safe, and the bank had left, officer the 
bank was held and compelled open the bank and the safe. 

And Bank Surety Company, Iowa, 165 46, was held 
that policy burglary insurance, covering loss from 
the use tools explosives, did not cover burglary committed 
breaking into the bank building and opening the safe working 
its combination. 


BANK LIABLE DRAWING DEFECTIVE LEGAL PAPERS 


mistake for bank officer undertake the preparation 
legal documents for the clients the bank. 

one state least, meaning the State New York, there 
statutory provision specifically prohibiting banks from drawing such 
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papers. Section 280 the Penal Law New York makes 


misdemeanor for any corporation voluntary association 
law render furnish legal services advice, furnish 
attorneys counsel render legal services any ete. 

Banks New York have been held guilty violating this statute 
preparing bills sale, chattel mortgages, wills and similar papers 
for their customers. 

Even where there statute, making the preparation such 
papers criminal act, bank should careful not engage 
such work. banker may think understands all the legal 
requirements particular situation. may develop that 
some point was overlooked. loss may occur result the 
bank’s lack knowledge and the bank may upon pay 
damages the party sustaining the loss. 

This very thing happened couple recent cases. 
Wisconsin Fillbach First National Bank Fennimore, 188 
Rep. 655, appeared that the plaintiff was party certain 
real estate transactions, and that went the defendant bank’s 
place business order have the transactions reduced 
writing and properly executed. 

The plaintiff was introduced the cashier the bank, who drew 
the deeds and mortgages necessary the completion the 
transactions. fee for the service rendered was requested 
the cashier and paid the plaintiff. This money was taken 
the cashier and placed drawer. The plaintiff testified that 
the said, the time, that the money was the 
defendant bank. 

mistake, preparing the papers, $1,800 liability was 
inserted the mortgage describing piece property upon which 
was intended place mortgage $1,000, and the $1,000 
liability placed upon the piece property intended security 
for the $1,800 liability. reason such error the plaintiff was 
subsequently compelled pay third person $800 and incurred 
other expenses. The jury awarded him $850 damages, for which 
judgment was entered. From such judgment the defendant appealed. 

affirming the judgment favor the plaintiff against the 
bank, the Appellate Court wrote the following opinion: 


ESCHWEILER, (after stating the facts above). 
insisted this appeal that there proper proof that 
the cashier, making out the writings question, was act- 
ing the agent the defendant, and specific complaint 
made the admission testimony the effect that 
the cashier told him the time the was paid for the 
services that the money was going the defendant. 
very doubtful the admission such specifie item evidence 
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properly here for review, owing the lack proper objec- 
tion the trial; but were such statement considered 
having been erroneously received, could not considered 
prejudicial error, view the other and properly received 
evidence the facts and which, standing 
they did without contradiction, were ample support the 
conclusion that what the cashier did was done the agent the 
bank, and not merely individual. 

also urged that, defendant being corporation and 
national bank, and conveyancing not being shown 
authorized its charter, within its usual course business, 
there can corporate liability for the negligence its 
eashier, and that the act ultra vires; the liability 
that the individuals alone who were concerned the 
transaction. Such doctrine, however, has long ago been denied 
this state. stated Fletcher Corporations, 3339: 

corporation, though has right engage ultra 
vires business, has the so. may wrong. 
does so, and thereby injures others, policy requires 
that shall answer damages, and the doctrine that 
liable such case well supported 

—citing among other cases, Hannon Siegel-Cooper Co., 
ment store was held liable for the malpractice those practic- 
ing dentistry their own account, but one the store’s 
departments, and apparently part its business. See, 
also, note 1917A, 749; Badders Clothing Co. 
Co., 228 Fed. 470, 473, 143 

The verdict the jury and determination the court 
have ample support the facts and law. 

Judgment affirmed. 


somewhat similar decision was recently made the Supreme 
Court Colorado. The case Wolf Company State Bank 
Commissioner, and the opinion the court published this issue 
the Journal, among the legal decisions. 

appeared that the plaintiff, having sold certain machinery, 
forwarded bill lading and draft for part the purchase 
price the defendant bank for collection. also sent the bank, 
notes for the balance the purchase price executed the 
purehaser. its letter, the plaintiff company requested the bank 
have its attorney prepare mortgage securing the notes and 
authorized the payment fee $10. Instead referring the 
matter the bank’s attorney, the cashier drew the mortgage himself 
and was defectively executed that was void against subsequent 
Later, the elevator company became insolvent and the 
plaintiff was able collect only part the amount due. was 
held that the bank was liable damages for the loss sustained the 
plaintiff result the defectively drawn mortgage. 
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LETTER CREDIT EXPIRES TIME FIXED 
CONTRACT 


Philadelphia bank issued letter guaranteeing the 
payment certain drafts drawn corporation the extent 
$1,000,000, the letter remain foree until July 31, 1920. Prior 
the expiration date, the time was extended September 30th. 

After September 30th, the bank paid some few drafts drawn 
against the letter, but later declined honor any further drafts. 

action the corporation, which the letter was issued, 
was held that the bank was within its rights refusing pay any 
further drafts. The fact that actually paid few drafts drawn 
after September 30th, did not operate extend the agreement. 

The case Barde Steel Products Corporation Franklin National 
Bank, 281 Fed. Rep. 814. The court’s opinion reads follows: 


BUFFINGTON, Cireuit Judge. this the Barde 
Steel Products Corporation brought suit for damages for 
breach contract against the Franklin National Bank. 
Jurisdiction based diversity citizenship. The court 
entered judgment for the defendant the pleadings, where- 
upon the plaintiff sued out this writ error. 

The facts the case, which are not disputed, are that 
the bank delivered the steel company the following paper, 
viz. 

Feb. 1920. 

Steel Products Corporation, 114 Liberty street, 
New York City Gentlemen: hereby agree guarantee 
payment your sight drafts with the relative invoices and 
bills lading attached Messrs. Phillips Sons 
Company, Philadelphia, the extent $1,000,000, drawn 
against shipments made under your agreement with Messrs. 
Phillips under date January 29, 1920, covering the sale 
them 25,000 tons steel $59 per gross ton 
shipping point. Drafts sent direct this bank for 
This guaranty remain until July 31, 

truly, [Signed] Wm. Hardt, 


The day before the expiration the term provided 
said paper, the bank delivered the steel company the fol- 
lowing paper, viz.: 

July 30, 1920. 

Steel Products Corporation, 114 Liberty Street, 
New York, Y.— Gentlemen: Replying your letter 
July 27th, you may continue make drafts, unless other- 
wise advised, September 30th, for the balance, 
shown our books today, $293,302.38, drafts attached 
invoices and negotiable bills lading which are 
and passed upon Phillips Sons Company. 

truly yours, Wm. Hardt, Cashier.’’ 


684 


THE BANKING LAW JOURNAL 


pursuance these two papers, large number sight 
drafts were drawn the steel company Phillips 
Sons Company, Philadelphia, and were accepted and paid 
the bank September 30, 1920, when the second 
paper expired its own limitations. After that date the 
steel company drew some further like drafts, which were 
also accepted and paid the bank, but later declined 
accept and pay any further draft, paper which reads 
follows, 

Rose Paskus, 129 Broadway, New York City 
Gentlemen: beg acknowledge receipt your letter 
February 4th, the contents which have noted. The letter 
issued the Barde Steel Products Corpora- 
tion expired June 30th and was renewed for sixty days, 
but was not further extended. 

Thereupon the steel company brought this suit. shall 
not attempt restate the contention, argument, and discus- 
sion cases made counsel, for, our judgment, the case 
before turns wholly the written contract between the 
parties, and the question involved whether the bank was 
bound such contract and pay drafts after Septem- 
ber 30, 1920. our view, was not. the first paper 
the bank’s contract pay drafts thereunder ended its own 
limitations July 31, 1920, and the second paper the 
steel company’s right draw drafts was limited time 
make drafts, unless otherwise advised, 
September 30th for the balance, shown our books today, 
And the character such drafts was 
further limited, attached invoices and 
negotiable bills lading which were acceptable and passed 
upon Phillips Sons Company.’’ The contract 
situation between the steel company and the bank was 
summarized and stated the bank’s letter 
February 1921, these words: 

Corporation expired June 30th and was renewed for sixty 
days, but was not further 

are shown writing course conduct the 
bank which these time limited agreements were farther ex- 
tended. The payment the bank any drafts after Sep- 
tember 30th was not extension the time limited con- 
tracts. Such payments way misled the steel company, 
estopped the bank from ceasing pay drafts, any way 
committed pay further ones, for such drafts were neither 
within the time limit nor the character described the 
extension, viz.: 

attached invoices and negotiable bills 
lading which are acceptable and passed upon 
Phillips Sons 

Finding contract liability resting the bank accept 
and pay further drafts, the court was error entering 
the judgment for the bank, which now affirm. 
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MANAGEMENT DECEDENTS’ ESTATES 


Banks and Trust Companies Executor, Adminis- 
trator and Trustee Under Will 


John Edson Brady 


56. Duty Executor Trustee Invest. 


57. Time and Place Investment. 


56. Duty Executor Trustee considering 
the investment funds executors and trustees, attention must 
directed the distinction between executor and trustee. 
The principal distinction lies their respective duties. The duties 
executor are more less temporary. The principal functions 
his office are collect the assets the estate, convert them into 
eash and distribute them accordance with the terms the will. 
The duties the trustee are entirely different. Ordinarily, trustee 
under will receives the trust fund from the executor his 
principal obligation safely invest the fund and dispose 
accordance with the provisions the will, creating the trust. 

The same person may be, and frequently is, both executor and 
trustee. executor, collects the assets and pays himself, 
trustee, the moneys representing the trust fund. Sometimes the 
obligations the office and that trustee overlap 
and difficult tell where the leaves off and 
the trusteeship begins. 

Ordinarily executor not called upon invest the money 
the estate, but, under certain this duty imposed 
upon him. 

the Villard Villard, Y., 114 789, the 
New York Court Appeals said: the primary duty 
convert the assets estate into cash and pay the 
debts the testator and the gifts and bequests provided the will, 
may necessary, least prudent, many hold all 
the assets the estate until distribution thereof pursuant 
decree upon judicial accounting, and may also desirable 
even the duty executor invest uninvested funds 
possession executor during such time, and any case 
may arise which may make desirable the duty executor 
change the investments the testator case palpably 


unsafe investments, those reasonably certain depreciate case 
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they are held. not, therefor, entirely correct say that 
executor such has authority make investments.’’ 

Where the provisions will postpone the payment legacy, 
the becomes trustee and the duty investing the fund 
devolves upon him. Jurvis’ Estate, 180 Supp. 324. 

And where will creates trust, directing the payment interest 
beneficiary during his lifetime, the duty investing the 
fund devolves upon the trustee, without any express instruction 
that effect the will. Stambaugh’s Estate, 135 Pa. St. 585, 
Atl. Rep. 1058. 

answer the contention that authority invest was given 
the will, the court said: ‘‘It true there direction terms, 
but the duty arises necessary implication from the order 
pay over the interest. How could interest earned paid 
over, investment the principal? The effect the 
will precisely the same had formally directed the trustee 
invest the fund from time time, and pay over the net income 
Moses during his life. neglect the part the 
trustee would have rendered him liable 


When the duty investing is, for some reason, placed upon 


executor, must use the same degree care though were 
named trustee the will. Roach’s Estate, Ore. 179, 
Rep. 118. this case the court said: the investment trust 
required exercise that degree care and diseretion, which 
intelligent person ordinary prudence and judgment would observe 
the management his own 

executor may trustee, though not referred such 

this was said: first question, then, is, are the 
executors, under this will, made trustees express trust? The 
word trust, trustee, not used the will, but that only 
means necessary that the donee should expressly directed hold 
one the fixed rules equitable construction, that there 
magic particular words, and any expressions that show unequivocally 
the intention the parties create trust will have that effect. 
was said Lord Eldon, that the word ‘trust’ being made 
use alluded to, but nothing more; and 
the whole frame the will creates trust, the law the same 
though the word trust not (Hill Trustees. Am. ed., 
99; Orig. ed., 65, and cases there cited.) 
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the same effect Mee Gordon, 187 400, where the 
court made the following statement: ‘‘The duty investing and 
administering the fund question, true, imposed upon persons 
who are designated executors rather than trustees, but 
very familiar rule that the duties imposed upon person rather 
than the name applied him the will should measure his office 
and position, and that where the duties trustee are imposed 
upon person will regarded trustee rather than 

trustee, who neglects invest the money his hands and 
allows the trust fund remain idle when should invested, will 
charged with interest upon the fund. Fluck Lake, 
Eq. 638. Atl. Rep. 643. 

The rule trustee’s responsibility stated the following 
language Boehmer Silverstone, Ore., 186 Pac. 26. 

trustee has secured the custody the trust fund 
one the most important his duties invest the same 
such manner that will safe and yield reasonable rate 
income the cestui que trust. there are directions the 
instrument trust the time, manner and kind investment, 
the trustee must follow the direction and power given him. 
the absence such directions and powers, the trustee must 
governed the general rules the court, the statutes and 
laws the state which the trust executed. the 
absence such directions, must governed sound discretion 
and good faith. must not have speculation view, but rather 
permanent investment, considering both the probable income and the 
safety the capital. 

trustee ought invest government state securities, 
other gilt-edged securities, bonds mortgages unincumbered 
real estate. Perry Trusts, §452; Roach’s Estate, Or. 179, 
197, 118. ‘There one rule,’ says Mr. Perry his work 
trusts (volume §452), ‘that applicable 
investments trustees, and that rule is, that the trustees cannot 
invest trust moneys personal There must 
express authority the investment trust authorize loan 
personal promises.’ short, the law holds trustee strict 
and responsibility for faithful performance the 
duties his trust. cannot shift his responsibility other 

New York case the court said: ‘‘The first care the law 
the safety the trust fund: Upon this truism depends every rule 
which has been made for the conduct trustees. has produced 
the obvious requirement that, trust funds loaned mortgage, 
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the loan shall secured property sufficient under prescribed 
standards secure repayment the loan. regards the personal 
wealth character the borrower secondary basis safety only. 
then proceeds requirements which touch the forms and 
evidences the investment and the legal safeguards which 
may surrounded. 

this last respect has insisted that trust funds shall not 
mingled with other funds which the trust not concerned. 
warns the danger any investment, unless shall always 
within the swift and unimpeded control the trustee. forbids 
the loan the trust fund combination with other funds 
transaction which might, any conceivable event, require the con- 
stranger the trust for the enforcement the 
security. also condemns investment which the trustee’s 
personal funds are coupled with the funds the trust, lest the 
latter the peril the trustee’s selfish interest. 

investments can only made the name the 
trustee and his character such. This rule rests upon reasons 
too many and manifest need repetition, but largely provoked 
the need that the investments trust shall not only stand 
apart from every other interest, but openly stamped with the 
individuality the trust against every doubt. investment which 
not form and adapted the welfare the trust, and 
nothing else, can satisfy these requirements.’’ Union Trust 
Company, 149 Supp. 324. 

Citizens National Bank Jefferson, Ky. 651, 767, 
appeared that will created trusts for the testator’s daughters. 
Commenting the duty the trustees invest the trust fund 
safely the court said: 

trustees having collected the personal assets the testator, 
and ascertained the amount the two daughters were entitled to, 
became their duty, within reasonable time, make such investments 
this personalty would yield the beneficiaries income for 
their support and maintenance. There direction the will 
the character the investments made, for there 
would the duty the trustees follow the directions given 
the testator; but the trustees are left invest judicious 
manner the trust fund, make safe for the life well 
the remainder interests. This income, with the principal from 
which flows, managed for the lifetime the daughters, 
and its investments sound that evidences good faith 
the part the trustees, required. has been held that mere 
personal security not regarded secure, and that investments 


690 THE BANKING LAW JOURNAL 


stocks, such railroad stocks, mining shares, ete., that depend upon 
the result mere adventure, are equally unsafe. The duty, how- 
ever, has been imposed these trustees making the investment, 
and neglect such duty would make them personally responsible.’’ 

The rule stated follows Michigan case, Buhl’s 
Estate, 178 Rep. 651: ‘‘A trustee has not unlimited authority 
invest ordinarily prudent man would invest his own; 
must take such risks only ordinarily prudent man would take 
who trustee the moneys others. making such invest- 
ment, always assumes the risk scrutiny court 
equity the diligence employed and sound judgment exercised 
him the transaction. must always bear mind that the 
primary object the creation the trust not, erdinarily, 
tion, but the preservation and perpetuity the fund until the time 
for its distribution arrives, and must make investment which 
this object may all likely defeated.’’ 

The rule Massachusetts, seems, not quite strict. Taft 
Smith, 186 Mass. 31, Rep. 1031. The following statement 
quoted from the opinion the case just cited: ‘‘It has long been 
the rule this commonwealth that, making investments, well 
the general management the trust trustee held only 
good faith and sound discretion and hence that cannot held 
for the consequence error judgment, unless the error such 
show either that acted bad faith failed 
sound 

this case was held that trustee would protected 
investing second mortgage. The decision, however, not safe 
precedent for trustees other jurisdictions follow. 

early New York case was held that trustees, holding trust 
funds for investment for the benefit minor children, were not 
justified investing stocks the Delaware and Hudson Canal 
Co., the New York Harlem Railroad Co., the New York New 
Haven Railroad Co. and the Bank Commerce. where funds 
were invested trustees was held that the minors, upon 
ing age, were not bound accept the investments, but were 
entitled demand the entire amount their legacies with interest. 
King Talbot, 76, decided 1869. 


Here the court said: own judgment, after examination 
the subject, and bearing mind the nature the office, its 
importance, and the considerations, which alone induce men 
suitable experience, capacity, and responsibility its usual 
thankless burden, is, that the just and true rule is, that the trustee 
bound employ such diligence and such prudence the care 
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and management, general, prudent men discretion and 
intelligence such matters, employ their own like affairs. 

necessarily excludes all speculation, all investments for 
and doubtful rise the market, course, everything that 
does not take into view the nature and object the trust and the 
consequences mistake the selection the investment 
made. 

therefore, does not follow, that, because prudent men may, 
and often do, conduct their own affairs with the hope growing 
rich, and therein take the hazard adventures which they deem 
hopeful, trustees may the same; the preservation the fund, and 
the procurement just therefrom, are primary objects 
the creation the trust itself, and are 
regarded. 

said, that men the highest prudence do, fact, invest 
their funds such stocks, becoming subscribers and contributors 
thereof, the very formation thereof, and before the business 
developed and the exercise their judgment, the probability 
its safety and productiveness, the answer is, just such 
men, looking the hope profitable returns, invest money trade, 
and adventures various kinds. their private affairs, they do, 
and they lawfully may, put their principal funds hazard; the 
affairs trust they may not. The very nature their relation 
forbids 

question what constitutes investment was considered 
the ease Drake Crane, 127 Mo. 85, Rep. 
here appeared that testator set apart reserve fund retained 
trustees guard against losses shrinkage the value his 
real estate, other contingencies, and invested and reinvested 
from time time, until the termination the trust. After his 
death, corporation, having determined somewhere 
St. Louis large hotel, selected site opposite testator’s property, 
which was the time rapidly depreciating value, but was unwilling 
erect the hotel there unless property owners that street would 

subseribe sufficient amount bonus. The trustees, doubting their 
power donate from the reserve fund this enterprise, applied 
court for instructions. was held that such donation, helping 
prevent further decrease values, would ‘‘investment,’’ 
within the meaning the will. 


57. Time and Place There are decisions which 
hold that executor trustee entitled six months which 
invest funds requiring investments. And there are decisions holding 
that year may taken for this purpose. These decisions are not 
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recent ones. doubtful that court would today hold that either 
placing the money suitable investment. 

There general rule the effect that executor and trustees 
should not make investments that will take the trust funds out the 
jurisdiction which the estate being settled, unless such investment 
allowed statute authorized the will. 

The following paragraph quoted from New York decision: 
not hesitate, therefore, and declare the general 
rule that the trustee who invests beyond the jurisdiction does 
the peril being held responsible for the safety the investment. 
But this rule relates only voluntary investments the trustee, 
having the fund his hands and full opportunity and freedom 
choice, and does not govern case where, the act the testator, 
foreign investment has been made; nor where, without the 
fault the executor, the assets have been transmuted into debt 
which can only secured and saved taking foreign security. 
The question bottom every instance, the prudence and 
diligence the executor, and that always must measured, and may 

another New York case appeared that will 
trust consisting real and personal property, with power sell 
and convey, authorized the trustee keep the personal property 
invested interest such manner and upon such security and 
such rate interest him, his discretion, shall seem proper 
and was held that this power did not 
authorize the trustee invest the trust fund unimproved real 
property suburb Denver, Colorado. Harmon’s Estate, 

will, course, may contain authority express instructions 
that the fund trust the will invested real 
property some distant state. Even where such provision found 
will, court will, under proper circumstances, direct that the 
provision ignored and that the fund invested within its own 
jurisdiction. 

This happened New York Snyder’s Will, 136 
Supp. 670. the terms the will, the trustee was directed 
invest the trust fund real property near St. Petersburg, Florida. 
The will further provided that this property was divided into 
building lots and that them the trustee was ‘‘to have cottages 
built and furnished with furniture complete that they let 
furnished winter tourists for winter season. Houses are 
seattered various lots with empty lots This work was 
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done under the supervision woman who was receive 
salary, two-thirds the net income the enterprise, the remain- 
ing one-third going the testator’s wife and son. The total trust 
estate amounted less than $2,000. The court decided that loss 
would likely result the the will were followed. 
view that fact, was held that was proper for the court 
the trustee invest the fund ‘‘otherwise than the will 
and within the jurisdiction the court.’’ 

The rule, requiring investments made locally, is, course, 
not without its exceptions. 

Gouldey’s Estate, 201 Pa. St. 491, Atl. Rep. 315, objections 
were made the account trustee, appointed Pennsylvania 
and residing Philadelphia, the ground that had 
invested mortgages the City Camden, New Jersey. holding 
that this was not proper ground for objection, the court said: 
thriving, prosperous city, being separated from Philadel- 
phia the width the Delaware River, there force the 
contention the appellants that the appellee ought surcharged 
beeause invested the money outside the state. For business 
purposes, Camden suburb Philadelphia.’’ 

The rule that trustee cannot invest mortgages 
real estate located outside the state, does not apply case 
where the estate owned property outside the state, which sold 
the executor trustee, part the purchase price being mort- 
gage upon the property. Denton Sanford, 103 607, 
Rep. 490. 

The court that observed: general rule that 
executor trustee, residing this state, and deriving his authority 
from will executed and admitted probate here, cannot invest 
trust funds mortgages upon real estate situated out the state, 
yet stated Ormiston Oleott (84 339) that rule not 
universal, and has some exceptions. There Finch, J., said: ‘The 
rule should not made arbitrary and inflexible, and rigid 
admit possible exceptions, for merely outgrowth 
consequence the broader and admitted proposition that the duty 
trustee making investments employ such diligence and 
such prudence as, general, prudent men and 
intelligence such means employ their own like affairs. While, 
therefore, are not disposed say that investment 
trustee another state can never consistent with the prudence and 
diligence required him the law, still feel bound say 
that such investment, which takes the trust fund beyond our own 
jurisdiction, subjects other laws, and the risk and inconvenience 
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general rule, and never unless the presence clear and strong 
necessity, very pressing emergency.’ 

The will Marshall Field construed the Appellate Court 
Illinois Merchants Loan Trust Company Northern Trust 
Company, 159 Ill. App. 45. The question presented was whether 
the trustee, the Merchants Loan Trust Company and two individuals, 
had authority under the terms the will, invest real estate 
outside the State Illinois. 

the time Marshall Field’s death, appeared that owned 
real estate, not only Illinois, but New York, Massachusetts, 
Washington and Minnesota, and that also owned 
personal property states other than 

The will contained direct explicit the 
character property which the trustees should invest nor 
where such property should located. 

But one the read follows: ‘‘My experience 
the world business and finance has convinced that the safe 
and luerative channels investment are along the line the 
properties which have suecessfully the interest 
the trust estate confided your court, and for the welfare 
the beneficiaries the trust desire that you 
continue manage and invest and reinvest the trust estate near 
ever changing conditions will allow along the same lines 
the same character and kind property, both real personal, 

Considering this and other clauses the will, the court held that, 
under proper construction the instrument, the trustees should 
permitted make investments outside the State 
hold,’’ said the court, ‘‘that the trustees are confined invest- 
ments this state, investments persona! property only, 
and eannot with the trust funds real estate this other 
states the Union, would violence the testator’s clearly defined 
intention and defeat the purposes the trustees 
property for the trust estate the character acquired himself, 
which the tenor his will makes clear was his intention.’’ 


(To continued 


Banking Decisions 
this department are published each month all the important decisions the 


Federal and State Courts, involving questions perta ining the 
law banking and negotiable instruments 


BANK LIABLE WHERE ITS CORRESPONDENT 
FORWARDS COLLECTION ITEM DIRECT 
DRAWER BANK 


Tillman County Bank Granfield, Okla. Behringer, Court 
Civil Appeals Texas, 241 Rep. 1092. 


The plaintiff, being the holder check for $3,150, 
issued bank Thrift, Texas, deposited the same for 
tion the defendant bank Granfield, Oklahoma. This bank 
sent the check its correspondent Wichita Falls, and the 
latter mailed the drawee bank Thrift, requesting that the 
amount remitted. The bank Thrift failed days later 
without having made the remittance. appeared that there was 
another bank Thrift which the check might have been sent 
and that the Wichita Falls bank had been having difficulty 
making collections from the drawee. also appeared that was 
the general custom banks send paper for 
bank other than the drawee. was held that, under the 
stances, the Wichita Falls bank was guilty negligence send- 
ing the check direct the drawee. was further held that this 
bank was the agent the Oklahoma bank and that the latter 
was liable for its agent’s negligence. The Oklahoma bank was, 
therefore, responsible the plaintiff for the amount the check. 


Appeal from District Court, Wichita County; Martin, Judge. 
Suit Dell Behringer against the Tillman County Bank 
Granfield, Okl. Judgment for plaintiff, and defendant appeals. 
firmed. 
Davenport, Wilson Thornton, Wichita Falls, and Wilson 
Roe, Frederick, Okl., for appellant. 
Fischer Fischer, Wichita Falls, for appellee. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 239-245. 
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BOYCE, J.—Dell Behringer brought this suit against the Tillman 
County Bank Granfield, Okl., recover damages alleged have 
resulted from the negligence the bank the matter the collec- 
tien check, issued the Thrift-Waggoner Bank 
Thrift, Tex., for the sum $3,150, payable Dell Behringer, and 
deposited him with the defendant bank for collection. The case 
was tried before the court, and judgment rendered for plaintiff. 

June 1920, Dell Behringer delivered the Tillman County 
Bank check issued the Thrift-Waggoner Bank, 
Thrift, Wichita county, Tex., his favor for the sum $3,150. The 
Tillman County Bank Behringer with the amount the 
check, and drew $400 out the account. The Tillman County 
Bank immediately sent the check cash item its correspondent, 
the City National Bank Commerce Wichita Falls, Tex. This was 
its way collecting items drawn banks the vicinity 
Wichita Falls, Tex. Nothing was said Behringer the Tillman 
County Bank regard the manner method this 
check, and instructions were given reference thereto. The 
Wichita Falls bank promptly notified the Tillman County Bank 
the receipt the check and credit same its account. The 
Thrift-Waggoner Bank was located Thrift, Tex., small town off 
the railroad about miles from Wichita Falls. There was another 
bank, Johnson Bros. Bank, located this place. June 3rd, 
promptly after receipt the check, the Wichita Falls bank sent 
mail cash item the Thrift-Waggoner Bank, with 
tions remit payment. The bank cashier testified that this was 
its way handling such items. Receiving report from 
the Thrift-Waggoner Bank, the Wichita Falls bank sent out suc- 
inquiries about June 8th and June but received 
response. had been having trouble for some time before this trans- 
action securing remittances from the Thrift-Waggoner Bank 
items sent it. one time had been clearing such items through 
the First National Bank Burkburnett, but such bank refused 
handle such collections further because the trouble securing 
returns from the Thrift-Waggoner Bank. June 16th the Wichita 
Falls Bank sent agent Thrift, and collected some $3,000 ‘‘to 
apply some its items,’’ but the plaintiff’s check was not included 
the amount thus the check had been presented and 
payment demanded ‘‘over the counter’’ any time prior the 
evening June 16th, would have been paid. The Thrift-Waggoner 
Bank failed June 16th, without ever having remitted payment 
plaintiff’s check, which had received and retained. The Wichita 
Falls bank thereupon charged the amount the check back its 
account with the Tillman County Bank, and notified such bank 
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the facts. This was the first notice the Tillman County Bank had 
that the check had not been paid. This bank turn charged the 
account with the amount the check, and demanded pay- 
ment the $400 required cover the deficiency. 

that there are only two questions for decision 
this appeal: First, whether the Wichita Falls bank was the agent 
the Tillman County Bank, the plaintiff; second, whether the 
facts support finding that the Wichita Falls Bank was negligent 
the matter the collection the check. The trial court found 
against the defendant bank both issues, and such findings are 
assigned error this appeal. 

open question with the Supreme Court this state 
whether correspondent bank, which commercial paper sent 
for collection bank receiving the same from the owner becomes, 
the absence some agreement, express implied from 
general usage which would become part the contract, the agent 
the forwarding bank, the owner the paper. First National 
Bank Shreveport City National Bank, 106 Tex. 297, 166 
691, 1918E, 336; Waggoner Bank Trust Co. Gamer Co. 
(Tex. Sup.) 213 927, 613. There was special 
agreement this case. general custom known both parties 
was proven, that the question suggested squarely for de- 
cision. Both sides have been ably presented counsel this 
and imposing array authorities cited support their 
respective positions. much has been said the question 
text-writers and the various courts that not consider 
necessary discuss the matter any length. collection 
great many the authorities will found the notes any 
following text-book references: Morse Banks Banking, 
268-287; Daniel Negotiable Instruments, 341, 342; Michie 
The Supreme Court the United States holds that the correspondent 
bank is, under the stated, the agent the forwarding 
bank, and that the forwarding bank liable for the negligence 
such correspondent bank. Exchange National Bank Third National 
Bank, 112 276, Sup. Ct. 141, Ed. 722. least four 
the Courts Civil Appeals this state have announced their 
adherence the rule adopted the United States court. State 
National Bank Ft. Worth Thomas, Tex. Civ. App. 214, 
1016 (Fort Schumacher Trent, Tex. Civ. App. 
17, 460 (Galveston); First National Bank Quimby, 
Tex. Civ. App. 413, 131 429 (Dallas); Kirkpatrick San 
Angelo National Bank (Tex. Civ. App.) 148 362 (Austin). 

very desirable that the decisions the state courts should 
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those the Supreme Court the United States ques- 
tions law, otherwise would have the federal 
courts and the state courts the same jurisdiction apply different 
rule law the same state facts, the case might fall the 
one court the other. State National Bank Ft. Worth Thomas 
Mfg. Co., supra; Lone Star Trucking Co. City Bank Commerce 
(Tex. Giv. App.) 240 1009, recently decided this court. The 
question fairly debatable, the most eminent authorities may 
found either side it, and, whatever might our opinion 
original proposition the matter, feel bound, the absence 
decision our own Supreme Court, follow the rule 
the United States and followed the other Courts Civil 
Appeals this state. 

think the finding the trial court that the Wichita Falls 
bank negligence the matter the collection the 
check sufficiently sustained the evidence. The facts are dis- 
tinguishable from those the First National Bank 
Shreveport City National Bank, (Tex. Sup.) 166 689, and 
Waggoner Bank Trust Co. Gamer Co. (Tex. Sup.) 213 
927, decided the Supreme Court. the first case referred 
the drawee bank was the only bank located the place where the 
check 


express company there, apparently the only other public 
agency for making collection, would not handle protest paper all. 
The established custom, under this somewhat extreme condition, was 
send the checks the drawee bank was good standing, and 
the instructions protest were generally observed 
Appellant was aware this general custom, and did not expect this 


And was held that under such there was 
negligence sending the check direct the drawee bank. the 
other case cited the drawee bank was the only bank the place 
payment, and there were other facilities there for the collection 
checks drawn it, and the forwarding bank ‘‘had reason 
that the drawee bank, which was good standing, would 
not remit accordance with instructions. had been the custom 
also that case the forwarding banks make send- 
ing such items direct the drawee bank. The trial court found 
that the forwarding bank was not guilty negligence, and the 
Supreme Court approved such holding. this while the of- 
ficers the Wichita Falls bank testified that this was their 
collecting items drawn the Thrift-Waggoner Bank, the only evi- 
dence general custom among banks applicable the facts 
this case the effect that the custom was when there was more 
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than one bank the same place send the item another bank 
rather than the drawee bank. The Wichita Falls bank and other 
banks had been having trouble securing remittances, and the con- 
clusion reasonable that had reason apprehend that remittance 
cover this item might not promptly made. The failure the 
Wichita Falls Bank, after the unexplained delay had 
take more vigorous action, might also imputed negligence. 
hold, therefore, that this finding the trial court sustained 
the evidence. 
The judgment will affirmed. 


CLAUSE LIMITING INSURANCE COMPANY’S 
LIABILITY FOR STOLEN BONDS 
BINDING BANK 


Union Bank Berry National Surety Company, Court Appeals 
Kentucky, 243 Rep. 13. 


The defendant insurance company issued $25,000 policy 
burglary insurance the plaintiff bank upon securities deposited 
with the bank its customers. The policy contained provision 
that the company would liable only for per cent. its 
face amount securities left within the safe but outside 
the screw door compartment contained the safe. The safe was 
broken into burglars and securities therein, but outside the 
inner compartment, the value $13,675, were stolen. was 
held that inasmuch the the bank had knowledge 
the clause limiting the company’s liability, the same was binding 
upon the bank, and the bank could recover the sum $2,500 
only. 


Appeal from Cireuit Court, Harrison County. 

Action the Union Bank Berry, Ky., against the National 
Surety Company New York. Judgment for only the amount for 
which defendant offered confess judgment, and plaintiff appeals. 
Affirmed. 

Swinford, Cynthiana, and Gordon Laurent, Louis- 
ville, for appellant. 

Denis Dundon, Paris, and Baskin Vaughan, Louisville, for 
appellee. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 470. 
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SAMPSON, J.—This appeal presents but one major question: 
policies burglary insurance issued assigned the 
Union Bank Berry, Ky., cover and protect said institution against 
loss theft bonds and other securities deposited the safe 
said bank, but the outside the burglary proof screw door com- 
partments therein? The question arose this way: The Farmers’ 
Deposit Bank and the Deposit Bank Berry were consolidated 
1919, under the name and style Union Bank Berry. Before 
the consolidation each the banks certain amount burg- 
lary insurance which was, consent the insurance companies, as- 
signed the Union Bank Berry. that time, however, the 
Union Bank had large number Liberty bonds and other securities 
belonging its patrons deposited safety boxes one the bank- 
ing institutions Cincinnati, and desired, account the in- 
going Cincinnati, look about the bonds, bring 
them the bank Berry, that its patrons might have easy access 
their bonds. save the bank harmless case burglary 
holdup the directors the institution decided take out larger 
policy burglary insurance. Some the members the board 
directors suggested that the amount the policy fixed 
$50,000 $60,000. that time one Garnet Kemper was cashier 
the bank. For about years before that time had been and 
was then the agent the appellee National Surety Company 
Berry for the solicitation insurance business for that company. 
The directors the bank held meeting, and, after discussing the 
amount insurance which the bank should take order protect 
its funds, well the securities, finally agreed upon $25,000, and 
the board instructed Garnet Kemper, its cashier, obtain for 
policy the amount $25,000, insuring against all loss the 
bank through burglary holdup. Kemper immediately took the 
matter with his company, and wrote them detail the kind policy 
that was desired; that the bank had character Victor 
safe certain dimensions, the nature and character which was 
known the insurance company. After Kemper applied the 
insurance company for policy protect the securities the bank, 
the general agent the insurance company wrote Kemper part 
follows: 


examining the the Victor safe (which the bank 
had), not find whether has steel chest not. has 
then all the securities would have kept the chest, and 
the safe has chest then the securities would have protected 
the round door. There this exception, that per 
the coverage will extend such securities may left out 
the chest (if there one) outside the round door, 
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there chest. You will get perfectly clear idea the exact 
contract reading paragraph Special Agreements page 
the 


This letter was duly received Kemper, and answered 
November 20, 1918, which stated the company that— 


safe use Victor with jacket, fireproof arrange- 
ment around with door safe inside. The serew door has 
time lock, but the inside this door, while the jacket has 
combination lock it, well the serew door. The serew door 
part the safe simply sets inside this jacket, which contains parti- 
tions overhead and the sides, and somewhat massive 
tion. would hardly think paragraph 10, page would 
meet this purpose, nor would possible put our safe the 
vault. really need pretty broad policy cover this condition, 
though probably could divided into two items, say $7,000 safe 
and moneys and the remainder 


answer the foregoing letter the insurance company wrote 
Kemper: 

help you making your estimate, the rate per thousand 
full coverage, which includes money, $2.10 per annum. The 
rate per thousand covering securities only per annum. 
written for term three years, the premium will 
three times the annual rate less per cent., and the term premium 
may paid installments 50, and per cent. Ten 
per cent. coverage allowed under paragraph the policy would 
through the two policies cover per cent. your securities and 
and that being one-fifth the total would much 
would under any left outside the chest. After de- 
your agent’s commission per cent. the net cost will 
certainly lower than would possible for you seeure the 
business through the Kentucky Bankers’ 


which letter Kemper, November 23d, replied: 


taking this myself, have every reason believe 
that can accomplish what ask. want you send 
for $25,000 securities for one year, and not delivered, 
will not fault. Our board does not meet until the second 
Friday December, but will have chance talk the matter over 
personally with each before that time. necessary, will allow 
them commission make the policy 


December and after the policy had been delivered, 
Kemper wrote the insurance 


now hand you check for $39.38, less commission, pay- 
ment burglary policy No. B406499, and pleased say 


702 THE BANKING LAW JOURNAL 


went through without the slightest trouble. want you 
issue $7,000 general burglary policy January for one year, 
and will wish cancel the $3,500 policy wrote for some months 
ago, provided can done pro rata. Kindly issue policy, so, 
and send with bill. January old policy will re- 
turned you.’’ 


November 12, 1911, the insurance wrote Kemper: 


above-numbered policy for $25,000 covering 
while contained Victor safe, will expire November 25, 1919. 
This policy includes protection against burglary and holdup. 
Before writing the new policy please let know whether the 
Liberty Bonds and other securities are kept the Victor safe 
another safe. another safe, please give its maker’s name and 
number, that may properly identify it. Upon receipt this 
information will prepare and mail you renewal policy.”’ 


the contention the Berry Bank that the policy burglary 
insurance for $25,000 issued the Union Bank Berry covered 
and not only the money and securities inside the steel 
safety box compartments protected the serew door, but also 
all within the vault shelves which surrounded the fore- 
going screw door safe. This denied the insurance company, 
which says that the policies protected the bank only the extent 
per cent the value the securities left the outside the 
serew door compartment. 

March 26, 1920, while the said policies insurance were 
the safe the bank was burglarized, and the securities which 
had been deposited therein patrons, but left the outside the 
door compartment the safe, amounting $13,675, were 
stolen. The bank made claim upon the insurance company, under 
its policy, for the loss its securities, but was informed the 
company that the policy issued contained 
limiting its liability per cent the face the policy 
securities which were outside the door compartment. 

Whether the liability the insurance company confined 
per cent. the amount the policy all securities left the out- 
side the screw door the safe depends part upon the terms 
the contract insurance, and part upon the question 
whether Kemper, who was cashier the bank, and was instructed 
its board directors obtain for the bank policy burglary 
insurance the amount $25,000, was the agent the bank 
merely the agent the insurance company. The policy insurance, 
after stipulating that the National Surety Company, insurer, does 
hereby agree indemnify the bank for all loss money and 
securities from within any safe vault which insurance under 
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this applies, caused the felonious abstraction the same 
during the day night any person persons after forcible entry 
such person persons any accomplice thereof into the safe 
vault while duly closed and locked, located the banking room 
the schedule, and hereinafter called the premises, 
while located elsewhere after removal from within the premises 
thieves robbers their accomplices, further provides that, the 
event that the said safe safes vault are not locked time 
lock, the company shall not liable for loss said money, and 
securities feloniously abstracted therefrom, unless said forcible entry 
made therein the use tools, explosives, chemicals, electricity 
directly thereupon. provision the contract. 
reads: 


all loss damage said money and securities, and to- 
said safe safes vault, described said schedule, the 
premises, the office furniture and fixtures therein, caused 
such persons while making attempting make such entry into 
said premises, vault, safe safes. The foregoing general agreements 
are made subject the following special agreements, which shall 
construed conditions precedent any recovery 


One the special agreements referred section the 


back the policy, which reads: 


and more the amount insurance attaching specif- 
contents any safe containing inner steel burglar proof 
chest shall automatically apply, the safe burglar proof, money 
and securities said safe outside its inner chest, and the safe 
fireproof only then said 10% and more shall apply securities, 
silver and subsidiary coin the said safe outside its inner chest.’” 


are constrained the view, all the evidence considered, that 
Kemper was the agent both the insurance company and the 
bank the matter obtaining the policy insurance. The bank 
took the matter with Kemper before applied for the policy and 
engaged him behalf the bank obtain policy $25,000 for 
the bank against loss through burglary. The officers the bank. 
say that they instructed Kemper obtain the insurance, and did 
their suggestion, and, after obtaining the policy, brought 
into meeting the directors the bank, and told them that the 
policy was the kind they had applied for, and gave them all the 
protection they sought, and recommended that they accept the 
policy, which was done the board directors. The insurance 
company received the premium. the same time was acting as. 
agent for the insurance company with the knowledge the said 
insurance company that was cashier and agent for the bank. 
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The bank knew that Kemper was the agent the insurance company, 
had been such for number years. Where one party engages 
agent, knowing the agent the other party, the agent then 
becomes the representative both parties. Bank Spring- 
field Insurance Co., Kan. App. 388, Pae. 329; Corpus Juris, pp. 
712 and 713; MeDoel Ohio Improvement Contract Co., Assignee, 
175, Ky. Law Rep. 294; Wildberger Hartford 
Am. St. Rep. 558; 829; Whitmarsh Conway Fire 
Ins. Co., Gray (Mass.) 359, Am. Dee. 416. 

seems clear that Kemper was both the agent the bank and 
the company for the purpose obtaining the $25,000 policy 
burglary insurance. follows, therefore, that his acts were the 
acts the bank well the insurance company. had 
authority accept from the insurance company the character 
policy which delivered the board directors, and which they 
accepted and approved. 

The policy its terms limited the liability the insurance 
company for all bonds and securities left the outside the 
door safe and stolen per cent. their actual value. This 
the contract was included its terms the time the policy was 
delivered the bank. fact, the insurance company, through 
its general manager, called attention the fact letters addressed 
Kemper that the insurance covered only per cent. the value 
the securities left the outside the door safe. There 
be, and was, misunderstanding about the matter. Kemper, 
agent the bank, fully understood all the terms and conditions 
the policy which applied for and received for the bank because 
the terms had been commented upon the insurance company 
letters addressed him, and he, response such letters, attempted 
induce the insurance company write policy with general 
covering clause that would give the bank full protection, but, finding 
that could not induce the company this, accepted policy 
which well knew limited the protection bonds 
outside the serew door safe only per cent. their value. 
the said policy, and inducing the bank take and 
it, Kemper acted the agent the bank, well the agent 
the company. His knowledge the terms the con- 
tract must imputed the bank and its board directors. 

The judgment entered the lower court for sum equal only 
that which the insurance company offered confess, and was not 
affirmed. 

Judgment affirmed. 
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BANK NOT ENTITLED RECOVER FIRE 
INSURANCE POLICY 


First National Bank Mildred Home Insurance Company, Supreme 
Court Pennsylvania, 118 Atl. Rep. 72. 


The president the plaintiff bank called the agent the 
defendant insurance company the telephone, told him that 
property which the defendant had insured was 
removed another building and instructed him transfer the 
insurance the new location. The agent suggested that would 
better wait until the property had been actually removed 
but the president insisted that the transfer made once. The 
agent, accordingly, entered the transfer upon the his 
office and sent copy thereof the district office the company. 
For some reason, the property was not removed and the building 
which was stored was destroyed fire twelve days later. 
was held that the transfer was effective, that the property was 
not covered insurance and that the bank was not entitled 
recover for its loss. 


Action the First National Bank Mildred against the Home 
Insurance Company. Judgment for defendant, and plaintiff appeals. 
Affirmed. 

Richard Sheridan, Wilkes-Barre, John Scouten, Dushore, 
and Evan Jones, Wilkes-Barre, for appellant. 

Charles Culver, Towanda, and Mullen, Porte, 
for appellee. 


WALLING, J.— This appeal plaintiff from judgment entered 
verdict for defendant action fire insurance policy. 
December 1918, the defendant insurance company issued 
$5,000 policy the defendant bank, covering quantity cheese 
stored the frame building John Fiorini the west side 
Main street, Mildredborough, Sullivan county. Later, plaintiff 
decided remove the cheese into stone warehouse, situated short 
distance away, the opposite side the street. Thereupon the 
bank’s president, December 26, 1918, telephoned Thayer, 
defendant’s agent who had issued the policy, with reference 
transferring the insurance the new location. The evidence was 
conflicting this conversation. The jury, accepting defendant’s 


version, found that the bank president, when informed the insurance 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 470. 
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could transferred, insisted that done immediately the cheese 
would moved that day, which the agent, after vainly urging 
would better wait until the actual removal, consented, hung 
the receiver, and directed his clerk record the transfer the 
policy record his office, which was done and entry thereof made 
follows, 


insured under above policy hereby transferred 
stone building situate the East side Main street, Mildred, Pa. 
Insurance cease old location and take effect new from this 


copy which was sent same day defendant’s district office 
Seranton. The oral agreement for the transfer, however, did not 
expressly provide that the insurance should cease the old location. 
Plaintiff’s agents immediately went with team the Fiorini building, 
but found locked and Mr. Fiorini angrily forbade the removal 
the cheese and drove them from the premises. further effort was 
made remove the cheese, was destroyed fire days 
thereafter, without notice knowledge defendant the failure 
remove it. Plaintiff’s president, while admitting telephone 
conversation with defendant’s agent, denied the making such 
agreement, and the trial judge instructed the jury, effect, that, 
unless found the minds the parties met and both understood 
the agreement was for immediate transfer the insurance upon 
the cheese, from the old location the new, plaintiff could recover. 
This was certainly all which the latter was entitled. 

The trial judge admitted evidence the direction given 
defendant’s agent his clerk making the transfer, which was 
clearly competent part the res geste. 


res geste may therefore defined those 
which are the undersigned incidents particular litigated act, 
and which are admissible when illustrative such act. These 
incidents may separated from the act lapse time more 
less appreciable. They may consist speeches any one concerned, 
whether participant bystander; they may comprise things left 
undone well things done. Their sole distinguishing feature 
that they should necessary incidents the litigated act; necessary 
this sense, that they are part the immediate preparations for 
emanations such act, and are not promoted the calculated 
policy the Wharton Evidence (2d Ed.) 259; Coll 
Easton Transit Co., 180 Pa. 619, 626, Atl. 89; Bausbach Reiff, 
244 Pa. 559, Atl. 224, 1915D, 785, Ann. Cas. 1915C, 421; 
Shannon Castner, Pa. Super. Ct. 294, 321. 


The words accompanying act are part it. Littieri Freda, 
241 Pa. 21, Atl. The office copy the policy upon which the 
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transfer was entered was also properly received evidence; 
corroborated the witnesses defendant’s performance the 
transfer agreement. 

The original policy was plaintiff’s possession, and the transfer 
was agreed upon telephone with defendant’s agent, whose office 
was neighboring borough, the removal permit was not indorsed 
the policy provides. also contains clause, inter alia, 
follows, viz.: 


one shall have power waive any provision condition 
this policy such waiver shall writing added 


This clause, however, was inserted solely for the benefit the 
insurance company and could waived parol. 
Insurance Co., 134 Pa. 590, Atl. 796, Am. St. Rep. 723; Mix 
Royal Ins. Co., 169 Pa. 639, Atl. 460; Bush Hartford Fire 
Ins. Co., 222 Pa. 419, Atl. 916; Witmer Royal Ins, Co., 
Pa. Super Ct. 12; and see Ins. Co. North Melvin, 
Walk. 362. 

The transfer agreement was valid, although made orally. parol 
insurance good except when otherwise provided 
statute (26 43, 33) and informal written contract 
(State Fire Marine Insurance Co. Porter, Grant, Cas. 123). 
And see Scheid Storch, 271 Pa. 496, 115 Atl. 841. 

While the cheese could moved two hours, the agreement was 
for immediate transfer the insurance, and the question 
reasonable time remove the property was not involved. When Mr. 
Thayer, who had full authority act for the defendant, agreed 
present transfer the insurance, entered upon his record done 
and sent the report thereof without causing such entry 
made upon the original policy, justified the finding 
waiver that requirement. See William Zoller Co. Hartford Fire 
Insurance Co., 272 Pa. 386, 116 Atl. 359. additional premium 
was required, the rate the new building was less than the 
old, and whether not the agent gave plaintiff for the 
difference was immaterial the validity the transfer. 

The court below correctly distinguishes the cases Kunzze 
American Exch. Fire Ins. Co., 412, and Sharpless Hartford 
Fire Ins. Co., 140 Pa. 437, Atl. 451, cited appellant. the 
former the insured never ordered the policy transferred the new 
location, and merely asked for permission remove. the latter 
the policy express agreement, based the consideration 
additional premium, covered the goods both locations. But the 
Act June 1915 (P. 919; Pa. St. 1920 12215-12217) the 
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standard policy (as the one suit) covers property while one 
location not elsewhere,’’ except case removal during 
after fire. So, when the insurance became effective the new location, 
ceased the old. 

the trial judge properly the jury, the burden 
establishing the agreement for immediate transfer the insurance 
was defendant, but the testimony the agent, Mr. Thayer, and 
his corroborated the entries made the time, although 
contradicted that plaintiff’s president, and some extent 
that his brother, was sufficient require the submission the 
question the jury, which question was properly made the controlling 
one the ease. 

The matter alleged variance was not raised the court below, 
and hence will not considered appeal. Miller Belmont 
Rubber Co., 268 Pa. 51, 110 Atl. 802; Boyd Houghton Co., 
269 Pa. 273, 112 Atl. 530. Furthermore, that question does not seem 
raised any assignment error. Two juries have found 
the facts favor the defendant, and the record free from error. 

The judgment affirmed. 


IRREVOCABLE TRUST PERSONAL PROP- 
ERTY MAY REVOKED 


Aranyi Bankers Trust Company, New York Supreme Court, 
Appellate Division, 194 Supp. 614. 


Under New York statute, the creator trust personal 
property may revoke the same upon the consent all persons 
beneficially interested. The plaintiff transferred propeity trust 
company trust for herself until she reach the age 
years. The provided that the event her death 
before that time, the property was transferred her 
children equal shares. The agreement also provided that the 
trust should Before arriving the age and 
having children, the plaintiff decided revoke the trust and 
retake possession the property. was held that notwithstand- 
ing the irrevocable form the trust, and inasmuch there were 
other persons existence beneficially interested the trust, 
she was entitled revoke it. The fact that the trust company 
had incidental benefit because commissions received 
for acting trustee, did not give the right heve the trust 
continued. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 1136-1144. 
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Appeal from Supreme Court, New York County. 
Action Grovene Vail Aranyi against the Bankers’ Trust Company, 
trustee under the trust created for the said Grovene Vail Aranyi. 
From order granting plaintiff’s motion for judgment the plead- 
ings, and from the interlocutory judgment entered thereon, defendant 
appeals. Judgment and order affirmed. 

Argued before CLARKE, J., and SMITH, PAGE, MERRELL, 
and GREENBAUM, JJ. 

White Case, New York City (Ernest Fifield, New York 
City, counsel, and Leonard Smith, New York City, the 
brief), for appellant. 

Morrell, Bates Topping, New York City (A. Wheeler Palmer, 
New York City, counsel, and Chas. Topping, New York 
City, the brief), for respondent. 


PAGE, J.— The plaintiff, about January 1916, entered into 
trust agreement with the defendant, whereby she transferred the 
defendant all right, title, and interest which she then had might 
any time thereafter have the corpus trust fund established under 
the will plaintiff’s grandfather, for the benefit plaintiff’s mother 
during her lifetime, with remainder over her issue. The trust pro- 
vides substance that, when the said distributive share received 
the defendant, shall held trust, the net income paid 
over the plaintiff from time time, she having the privilege with- 
drawing certain installments principal various times therein spec- 
ified, the trust terminate upon the plaintiff arriving the age 
years, which time the defendant convey and pay over the bal- 
ance the principal the said trust fund the plaintiff for her own 
use and benefit forever. case the death the plaintiff before 
arriving the age years, then the defendant was convey, trans- 
fer, and pay over the principal the trust fund, such portions 
thereof may remain its hands, equal shares the children 
the plaintiff then living; and the plaintiff should die before attaining 
the age years, without leaving children her surviving, then upon 
her death the defendant was convey, transfer and pay over the said 
fund such person corporation the plaintiff should appoint 
her last will and testament. The plaintiff said agreement declared 
the same irrevocable. 

The plaintiff brought this action revoke the said trust agreement, 
alleging that the defendant had August 15, 1919, virtue 
the court, received the principal the trust fund upon the 
death her mother; that she has children, and that there 
issue any deceased child, and that the plaintiff the only person 
beneficially interested the said trust; that befere the commencing 
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the action plaintiff duly demanded the defendant that cancel and 
terminate the trust the personal property therein, and transfer 
and turn over the same plaintiff. The answer denies that the 
plaintiff the only person beneficially interested said trust, and 
way defense sets forth the provision the trust agreement that, 
the plaintiff should die before arriving the age years, the 
defendant directed convey, transfer, and pay over the principal 
the trust fund the children the plaintiff, and that before she 
reaches that age there may children born her, who would have 
contingent interest said trust fund, which interest the defendant 
trustee required protect. And the answer further states that 
the plaintiff said trust deed declared her intention that the 
same should irrevocable, and that the said trust deed thereby 
became irrevocable. 

Section the Personal Property Law (Consol. Laws, 41) 
reads follows: 


Trusts upon Consent All Persons Interested. Upon 
the written consent all the persons beneficially interested trust 
personal property any part thereof heretofore hereafter 
created, the creator such trust may revoke the same the whole 
such part thereof, and thereupon the estate the trustee shall 
cease the whole such part thereof.”’ 


have this section the statute mean: 


trust personal property revocable the creator there- 
upon the consent all persons being who are beneficially in- 
terested therein, and there other person being who has 
either vested contingent interest the trust, such revocation 
effectual.’’ Cram Walker, 173 App. Div. 804, 806, 160 Supp. 
486, 487. 


The appellant’s position would seem that, unless there 

third person existence, who has beneficial interest the trust, and. 
capable giving consent, the trust irrevocable; that while living 
third person beneficiary can, his consent, release the contingent in- 
terest his unborn children, the creator the trust, being sole bene- 
ficiary, cannot. 

the case under consideration the trust was created for the sole 
benefit the creator, hold her property trust for her benefit until 
she should arrive the age years, when was paid over 

her. Her children were not any sense beneficiaries the 
trust. Their only possibility interest would ease she should die 
prior the termination the trust period, leaving such children. The 
trust deed them was testamentary character. The learned 
vounsel for the appellant has failed distinguish, his, citation 
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authorities, between trusts created real estate and those where the 
corpus personalty. While this case the trust deed refers both 
and personal property, only the trust the personalty 
that revocation sought. opinion that, where the corpus 
the trust personal property and the trust voluntary one made 
the creator for her own benefit, and she the only person being hav- 
ing vested contingent interest therein, she has the right revoke 
the same. Did she lose that right declaring that the trust was irre- 
The transfer the property the trustee gave in- 
terest therein. was hold and manage the property for term 
years, and pay over the creator the trust the net income, for do- 
ing which was receive stated compensation. she was dissatis- 
fied with this management her estate, why should she not allowed 
retake into her own There was other person for 
whose benefit the condition should continue. she had the right 
revoke the trust agreement, opinion she- had right revoke 
this declaration. was voluntary, without consideration, and affected 
one but herself. The incidental benefit that the trust company may 
derive from commissions not such character gives vested 
right the continuance the trust. 

The order and interlocutory judgment should affirmed, with 
concur. 


BANKER’S LIEN DEPOSIT SURVIVES DE- 
POSITOR’S DEATH 


Trader’s National Bank Rochester Amsden, New York Supreme 
Court, 195 Supp. 291. 


man deposited his own money the plaintiff bank his wife’s 
name for the purpose defrauding his creditors, one which 
was the bank itself. was held that, notwithstanding the 
the deposit, the bank had lien thereon for the depositor’s 
debt. was further held that its lien survived the death the 
depositor, and that, after the depositor’s death,, the bank was 
entitled apply the deposit his debt. 


Action the Traders’ National Bank Rochester against Cath- 
erine Amsden and others establish lien deposits the 
the named defendant account indebtedness her 


NOTE—For similar decisions see Banking Law Digest (Second 
Edition) 492. 
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husband the bank. Judgment for plaintiff for the amount the 
certificate deposit and accrued interest, with costs. 
See, also, 182 App. Div. 474, 170 316. 


Lewis, Bown, Rochester, for plaintiff. 
Herbert Stull, Rochester, for defendant Amsden. 
Sutherland Dwyer, Rochester, for defendant Block. 


RODENBECK, J.— There are distinguishing features between 
the deposits the Traders’ National Bank and the other banks 
involved the former action the administrator, the judgment 
which has been affirmed. The evidence introduced both actions 
substantially the same, and there reason for arriving 
different conclusion from that reached the former action the 
question fraud. The moneys were deposited the husband 
the wife’s name with the intention defrauding his creditors, and 
this particularly the plaintiff, for the purpose avoiding 
the application the moneys the payment his indebtedness the 
bank and thus defeating its lien thereon. The bank president, 
some other officer, may have known that the husband was deposit- 
ing his moneys his wife’s name; but there evidence that they 
knew that was doing the same thing other banks such 
defraud. The court the trial allowed the defendant Amsden 
plead the statute limitations; but this defense avail, 
the bank did not learn the fraud until after the husband’s death. 
The action not action set aside fraudulent transfer 
for the benefit generally, but establish lien and 
apply funds deposit the name wife the indebtedness 
husband, the real depositor, and accomplish that result 
necessary show that, while the wife was the nominal depositor, the 
funds belonged the husband. there were funds deposited 
the bank the usual course business belonging 
band, whether his name that another, the bank had lien 
them, and the right apply them the liquidation his obli- 
gations then actually due the bank. Meyers Nat. Bank, 
App. Div. 482, Supp. 504; People St. Nicholas Bank, 
App. Div. 313, Supp. 719; Jordan National Shoe 
Leather Bank New York, 467, Am. Rep. 319; Cros- 
Bank Niagara (Sup.) 154 Supp. 883. Any other rule 
would open easy avenue customers bank defraud 
making deposits the name another. case dispute, the bank 
must establish its lien, and that what seeks and has done 
this The former action defendant Amsden recover the 
deposits would not bar, even pleaded, that was action 
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law, and only making the administrator party could the lien 
the bank completely determined that action. claim the 
administrator, made party that action, behalf all 
itors, would subversive plaintiff’s cause action, and not re- 
sponsive the issues tendered. The lien the bank survived the 
husband’s death, and was not dependent upon funds existing the 
time the the indebtedness, but existed against any 
funds whenever deposited the usual course business, ex- 
ercised whenever there was debt due the bank. 

Allowance for income and proceeds from real estate and mort- 
gages not provided for the former action the administrator 
made here, the lien the plaintiff covers the entire 
amount; and the result would have been the same had the plaintiff 
been party the former action the administrator. Had the 
plaintiff been made party, and had the property involved the 
second action the administrator been included that action, 
that the court might have had all the issues between the parties 
before it, with the evidence now before the court, the net result would 
have probably been that the plaintiff and the Commercial National 
Bank would have alone recovered account their liens, and the 
estate would have received nothing. The estate, result the 
procedure adopted, enriched the extent $11,425.71, which 
stands the measure the fraud the deceased connection with 
the deposits his wife’s name, which added the the 
two banks, $7,279.86, makes total recovery for the 
$18,705.57, very substantial saving the creditors result 
the litigation. 

The plaintiff entitled judgment for the amount the certifi- 
deposit and interest, with costs. ordered. 


BANK NOT ENTITLED RECOVER POLICY 
INSURING LIFE 


Dorsett Thomas, Supreme Court Louisiana, So. Rep. 734. 


1918, the the First National Bank Eunice, 
Louisiana, took out two policies for $10,000 each, 
designating the bank beneficiary. 1919, the bank surrendered 
its national charter and the organized new bank 
under the laws Louisiana, naming the American Bank Trust 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 470. 
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Company. The cashier remained cashier the new bank and 
the new bank took over the assets and assumed the debts the 
old bank. The object the change was avoid certain federal 
restrictions upon national banks. The new bank continued pay 
the premiums the policies. attempt was made substitute 
the name the new bank beneficiary but this was never actually 
done. The policy provided that change beneficiary must 
made upon written notice and indorsed the policy. And that 
the event the death the beneficiary, before the insured, 
the interest the beneficiary should vest the insured. The 
died 1921. action the administratrix, was 
held that when the national bank surrendered its charter it, 
effect, died, that the beneficial interest vested the and 
passed his estate and that the administratrix was entitled the 
proceeds the policies. 


Appeal from Sixteenth Judicial District Court, Parish 
Landry; Pavy, Judge. 

Suit Mrs. Sallie Dorsett, administratrix, against Thomas, 
State Bank Examiner, and others. From judgment for defendants, 
plaintiff appeals. Judgment avoided and reversed and rendered 
favor plaintiff. 

Fontenot Swords and John Lewis, all Opelousas, for 
appellant. 

Dudley Guilbeau, Opelousas, and Spencer, Gidiere, Phelps 
Dunbar, New Orleans, for appellees. 


LECHE, J.— the 30th day August, 1918, Leer Lacombe, 
who was then cashier the First National Bank Eunice, Eunice, La., 
took out two policies life insurance the New York Life Insurance 
Company, each for the sum $10,000, designating his beneficiary 
First National Bank Eunice, La., its legal representatives.’’ 
about the 27th day February, 1919, the First National Bank 
Eunice surrendered its charter, liquidated its affairs, and went out 
existence. About the same time the stockholders the First Na- 
tional Bank organized another bank under the state laws Louisiana, 
naming the ‘‘American Bank Trust Company,’’ and March 20, 
1919, the directors the new bank appropriate resolutions 
assumed all the liabilities and took over all the assets the defunct 
First National Bank. not disputed that the purpose the 
stockholders was avoid some the federal restrictions the 
conduct the affairs national banks, and that the American Bank 
Trust Company succeeded the First National Bank and continued 
the same business. Lacombe was retained cashier, and the two 
life insurance policies remained the vaults the American Bank 
Trust Company, the same vaults which they had been kept 
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the First National Bank Eunice, unchanged the designation 
beneficiary, although far back July 31, 1919, request had 
been made the New York Life Insurance Agency New Orleans 
for the necessary blanks have the name the beneficiary changed 
from the First National Bank the American Bank Trust Company. 
The premiums these policies had been paid the First National 
Bank, and the Bank, desiring keep them up, continued 
pay premiums until the death Lacombe. Lacombe died suddenly 
January 1921, his was opened, and his widow, Mrs. 
Sallie Dorsett, was appointed administratrix. 

The present suit was brought the administratrix against the 
state bank examiner and the liquidating agent the American Bank 
Trust Company, which process liquidation, for the purpose 
having the two insurance policies declared belonging the 
suecession and recover possession same. 

The defense substantially that the policies were out 
the First National Bank Eunice against loss said cashier La- 
combe’s services death; that they were the property said bank; 
that the American Bank Trust Company acquired the same 
part the assets the First National Bank, which the 
owner same, and prays accordingly. 

From judgment favor defendants plaintiff appeals. 

Defendants their supplemental brief call our attention the 
that they have pleaded the lower court exception 
action, which was overruled the trial judge, and they 
ask review that ruling and maintain their exception. They 
are appellees before this court, and have filed answer the 
appeal. The ruling complained final them. Hibernia Bank 
Trust Co. Whitney, 130 La. 817, South. 583; Lehman Dry 
Goods Co. Lemoine, 129 La. 385, South. 324. 

The following stipulation appears each the policies: 


insured may any time, and from time time, change the 
beneficiary, provided this policy not then assigned. Every change 
beneficiary must made written notice the company 
its home office, accompanied the policy for indorsement the 
change thereon the company, and unless indorsed the change 
shall not take effect. After such indorsement the change shall relate 
back and take effect the date the insured signed said written 
notice change, whether the insured living the time such 
indorsement not. the event the death any beneficiary 


the insured the interest such beneficiary shall vest the 


The contract insurance, like every other contract, the law 
between the parties thereto, and every stipulation therein contained 


a 
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must construed written. Where these stipulations are clear and 
unambiguous, there occasion seek from the actions writings 
one the parties the contract different construction than 
that plainly implied the language such stipulations. The 
wording the above-quoted stipulation the two insurance policies 
with regard the beneficiaries plain, clear, and unambiguous 
that resort extraneous means its construction would seem 
more attempt alter and vary its meaning than give the 
real effect intended the parties. that the letters and writings 
the insured, Leer Lacombe, evidence this case, purporting 
show his understanding just prior his death, who was the 
actual beneficiary the two insurance policies, are irrelevant, and 
not entitled any weight determining the effect given the 
language used the contract. 

The stipulation under consideration printed the policy, 
standard form used the insurer, and while not usual say 
that corporation dies, that wording being more appropriately applied 
living animals plants, not strained construction apply 
actually existing corporation when ceases exist. 
doubt the terms the policy had been specially written adapt 
corporation beneficiary, word more concise its meaning 
would have been used. Life insurance policies are mostly made payable 
human beings hence the stereotyped expression ‘‘death’’ the 
beneficiary, but metaphorically, not etymologically, correct 
apply the expression corporation. Hence hold that, when the 
First National Bank Eunice went out existence, there took place 
the death the beneficiary, and under the plain and clear language 
the stipulation the policies the interest said bank vested 
Lacombe, the insured. When the beneficiary bank went out 
existence, its legal entity came end, and matters not what the 
individuals who were associated together constitute that entity 
might have done intended forming another legal entity 
the defunct one; they could not, under the plain terms the 
policy, substitute the new bank beneficiary and the interest 
the defunct bank without the written consent the insurer and 
also the insured whom that interest had become vested. 

Our learned brother the district court was the opinion that 
the American Bank was entitled the policies the legal represent- 
ative the late First National Bank, but counsel for defendants 
his argument before this court did not press the that 
proposition. could not reasonably contended that, 
beneficiary had been person and that person had died before him, 
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the beneficiary interest would have continued remain 
beneficiary’s heirs his legal representatives, for that would 
clearly conflict with the plain language the contract. course 
Lacombe had died before the First National Bank went out 
existence, that bank would instanti have acquired vested right 
the policies, would have been entitled the face value 
the same, and then, case its going into the hands liquidators, 
the latter could have collected the policy its ‘‘legal 
Such believe the meaning and purport these words used 
these policies. 

universally accepted principle all jurisprudence that 
any life insurance policy where the right reserved the insured 
change his beneficiary, such stipulated these policies, 
beneficiary can acquire vested right until after the happening 
the condition which they were issued; that is, the death the 
insured. Before the happening that event, the beneficiary can 
neither assign nor transfer his successor, any one else, any 
rights the policy, for owns rights therein. How then could 
the First National Bank Eunice transfer the policies assign them 
the American Bank Trust Company? 

our opinion that the moment the First National Bank 


Eunice surrendered its charter, though might have continued 
exist through its liquidator solely for the purpose liquidation, 
disappeared and lost its existence legal entity; that the beneficiary 
interest the policies became vested, under the clear and plain 
language the contract, the insured; that the insured never 
divested himself that interest; and that the plaintiff administra- 
trix his entitled collect the same. 


may that defendants are entitled reimbursement 
premiums paid the banks, but that issue not tendered the 
pleadings. 

For these reasons the judgment appealed from avoided and 
reversed, and now ordered that there judgment favor 
plaintiff, and further ordered that defendants surrender her 
the two life insurance policies described her petition, the end 
that she might proceed collect them her capacity administratrix 


O’NIELL, J., dissents. 
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AGREEMENT BANK HONOR CERTAIN 
CHECK CANNOT IGNORED 


Morton Woolery, Supreme Court North Dakota, 189 
Rep. 232. 


eattle buyer, who kept his account the defendant bank, 
from the plaintiff, giving him check the 
bank. Previously the cattle buyer had arranged with the assistant 
eashier that the bank would credit his account with the proceeds 
was made and pay checks issued payment the 
including the plaintiff’s check. Ignoring this agreement 
the bank paid other checks issued the, cattle buyer, which had 
been presented before and refused and, when the plaintiff’s check 
was presented, was rejected for insufficient funds. was held 
that the bank was bound its agreement and liable the plain- 
tiff for the amount the check. 


Action George Morton against Albert Woolery, Fred 
Brendemuhl, and the Farmers’ Bank Dunn County. Judgment for 
plaintiff, and last-named defendant appeals. Affirmed. 

Carns, Manning, and Alf. Nelson, Dunn Center, 
for appellant. 

Murtha, Dickinson, for respondent. 


CHRISTIANSON, J.— Plaintiff brought this action recover 
upon check drawn the defendant bank the defendant Woolery 
and payable the plaintiff his order. The evidence shows that 
the plaintiff farmer who lives about miles from Dunn Center, 
where the defendant bank located. The defendant Woolery 
buyer, and the fall 1920 and prior thereto had been 
buying cattle the vicinity Dunn Center. his 
banking business with the defendant bank, wherein had two 
accounts, one which was carried the books his own name, 
and the other ‘‘A. Woolery, cattle account.’’ was his enstom 
make notation each check given for the effect that 
was given for and the checks marked would 
that September, 1920, this account was overdrawn result 
some losses the cattle business. About the middle 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 893. 
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1920, Woolery purchased head cattle from the agrecing 
pay therefor the sum $620. arranged with the plaintiff 
have the cattle delivered Dunn Center October 21, 1920, where 
Woolery agreed pay for the same. The plaintiff, Morton, drove the 
cattle Dunn Center the day agreed upon and delivered the 
Woolery and received from him check for $620 dated 
that day, namely, October 21, 1920, payable plaintiff and drawn 
the defendant bank. the lower left-hand corner the check 
appeared the words Plaintiff deposited this check with 
the bank where carried his Manning, this state, and 
due time was presented the defendant bank, but payment was 
refused for want funds. According the testimony the assistant 
the defendant bank, the defendant Woolery came the 
bank prior October 21, 1920, and asked the assistant cashier 
the bank would honor his checks issued payment 
load cattle that were delivered him Dunn Center that 
day for shipment, provided that (Woolery) would draw and deposit 
sight draft for $1,600 the Prouty Commission Company, whom 
the cattle were consigned. the time Woolery told the assistant 
that the checks would issue payment cattle which 
would purchase for such shipment would aggregate some $1,600, and 
might exceed that sum, but would not exceed $1,700. The assistant 
thereupon ascertained the status Woolery’s account and 
found that had balance the cattle about $145. The 
assistant cashier agreed the proposition made Woolery. The 
$1,600 sight draft was drawn Woolery and handed the assistant 
for deposit, prepared deposit clip crediting the $1,600 
item until the close business October 23, 1920, when was 
deposited and the books the bank Woolery, 
appears that that day the bank paid two 
checks drawn upon such account payment included 
the shipment, namely, one Minneau for $1,030, and one Joslyn 
for $40. appears further that there were number checks that 
had been drawn Woolery during September, 1921, against the 
account, and which had previously been presented the bank, 
and payment which had been refused for want funds. Some 
these checks were again presented about October 24, 
1921, and the bank paid out practically all the balance the funds 
hand the upon such checks; and when the check 
drawn favor the plaintiff Morton was presented some time 
October 28th and November Ist there were not sufficient 
funds such and payment thereof was refused. 
Thereafter this action was brought against the bank the plaintiff, 
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that the bank had right pay the old dishonored 
that the funds the October 21, 1921, 
sequent thereto realized from the $1,600 sight draft, and the $145 
deposit the time Woolery made the arrangement with the assistant 
the bank, was, under such arrangement, held for the 
special purpose paying checks issued for cattle contained the 
particular shipment against which the sight draft was drawn. The 
case was tried jury, which returned verdict favor the 
plaintiff. Upon the return the verdict defendant moved for 
judgment notwithstanding the verdict. The motion was denied. There- 
after judgment was entered pursuant the verdict, and defendant 
has appealed from the judgment. 

The principal contention advanced the defendant 
appeal that the evidence insufficient sustain the verdict, that 
the should have directed verdict its favor, ordered 
judgment notwithstanding the verdict. The motion for directed 
verdict was substance that the plaintiff had failed show that 
the $1,600 deposited Woolery the defendant bank was trust 
fund, and had failed prove that there was any agreement that such 
funds should retained trust fund for the payment any 
particular check checks. 

support this contention asserted the defendant bank 
that the deposit the $1,600 was general one, and that the bank 
was entirely within its rights, and properly performed its duties, 
when paid checks presented, even though such checks were old 
ones which had been drawn and presented for payment, and payment 
which had been refused the bank long prior October 21, 1921. 

our opinion the contention cannot sustained. believe 
there abundant evidence tending sustain finding that the 
$1,600 draft was deposited for special purpose, namely, the pay- 
ment checks thereafter drawn Woolery favor the 
various parties from whom would purchase cattle for that 
shipment. The bank knew that Woolery would purchase cattle for 
such shipment, and draw checks upon the pay- 
ment cattle purchased. was informed that the amount 
checks drawn would not less than $1,600, might run something 
over that, but would not exceed $1,700. The bank knew that the 
old checks were not drawn payment any cattle the 
shipment designated Woolery the time deposited the $1,600 
draft. knew that those checks had been issued long prior thereto, 
and had been issued for other purposes. And, when the bank honored 
such old checks, must have known that was not likely that all 
carload against which the sight draft was drawn had been presented. 


| 
| 
| 
| 
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Where money deposited for special purpose, for instance 
this ease where was deposited for the stated purpose meeting 
certain checks thereafter drawn against such deposit, the deposit 
does not become general one, but the bank, upon the 
deposit, becomes bound the conditions imposed, and, fails 
apply the money all, misapplies it, can recovered 
trust deposit. Hitt Fireworks Co. Bank, 
114 Wash. 167, 195 13, 196 629; Dolph Cross, 153 
289, 133 669; First Nat. Bank. Barger al. (Ky.) 115 
726; Smith Sanborn State Bank, 147 640, 126 
779, 517, 140 Am. St. Rep. 336. See, also Russell 
Bank Nampa, Idaho, 59, 169 Pac. 180; Bank Miller (N. D.) 

its instructions the jury the trial court said: 


plaintiff claims that sold head cattle Woolery and 
received check $620 for the cattle. also claims that the bank, 
defendant Farmers’ Bank Dunn county, had made trust agree- 
ment with Mr. Woolery whereby there was fund that specifically 
set aside pay checks for the cattle for this particular 
and that they, contrary the terms trust, used this money and did 
not pay his $620 check.”’ 

that this instruction was prejudicial for the 
reason that did not state the contentions the plaintiff stated 
the complaint. true the allegations the complaint were 
somewhat restricted, and seem have been predicated upon the theory 
that there was agreement the part the defendant that 
would pay all checks drawn Woolery purchasing 
included the particular shipment against which the sight draft was 
drawn, and that consequently the bank under its agreement was 
obligated pay the check question regardless the amount 
funds deposit the Woolery, The court 
its effect eliminated the theory that the bank was 
obligated pay the check result the agreement pay all 
checks drawn payment such and submitted the case the 
theory that the bank was liable only the event there was under- 
standing that the moneys deposited the cattle account should 
utilized for the special purpose paying checks thereafter issued 
shipment. will noted, however, that these instructions were 
with the theory defendant’s motion for directed verdict. 
was advanced any time during the trial that there 
was any variance between the allegations the complaint and the 
proof; and, already indicated, the close plaintiff’s case, and 
again the close the introduction all the evidence, defendant’s 
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moved for verdict the specific grounds that the 
plaintiff had failed prove that the $1,600 draft was deposited 
trust fund, that there was any agreement between Woolery and 
the bank that should treated. are the opinion that, 
the case stood the time the instructions were given, the court 
was correct submitting the case the jury the theory which 
was submitted. The trial court gave instructions covering the 
question the creation trust fund. The instructions embodied 
the statutory rules the subject, and examination the instruc- 
tions leads the conclusion that they were fair the defendant. 

further contended that the question whether trust was 
was not created was one equitable cognizance, and consequently 
should have been determined the court, and not submitted the 
jury. this true, then the action the court submitting 
the same the jury was manifestly not prejudicial the defendant. 
received finding both the court and the jury that proposi- 
tion. And, have already stated, are all agreed that there 
abundant evidence tending establish that the $1,600 draft was 
deposited for designated special purpose. 

When the assistant cashier was being examined defendant’s 
counsel redirect examination, was asked what meant 
statement which said had made Woolery the time 
Woolery deposited the $1,600 draft. counsel objected 
the question the ground that the words used were plain, and 
not susceptible interpretation. The objection was sustained and 
error assigned upon this ruling. our opinion the ruling was 
eorrect. The language used was not technical any sense. And 
manifestly the agreement between Woolery and the bank did not 
depend upon what particular meaning the assistant cashier intended 
attribute his words. The secret intention party 
agreement not material. The law looks what the parties say 
expressing their real intention. Language must interpreted the 
sense which the promisor knew had reason know that the 
promisee understood it. Cye. 578. will noted the 
purpose the question was not ascertain what the agreement 


the parties was but merely what particular meaning the 


assistant cashier intended convey the words used. Further- 
more, the assistant cashier was fully examined with respect the 
entire conversation, and when his testimony considered whole 
there does not seem the slightest reason believe that the 
words which used were intended convey any meaning different 
from what the plain words imported. What has been said disposes 
all the errors assigned and argued, and follows from what has been 
said that the judgment appealed from must affirmed. 
Affirmed. 
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RHODE ISLAND NATIONAL BANKS MAY NOT 
ACT FIDUCIARY CAPACITY 


Aquidneck National Bank Newport Jennings, General Treasurer, 
Supreme Court Rhode Island. 117 Atl. Rep. 743. 


Under the Rhode Island laws the only corporations authorized 
act executor, administrator guardian are trust companies 
organized that state. statute provides that the assets 
every such company, equal value the par value its capital 
stock, shall stand primarily security for trust liabilities 
preference the payment other creditors. Since national banks 
eannot, under their charters and the National Banking Law, com- 
ply with this provision, would ‘‘in contravention state 
local for such banks act fiduciary For 
these reasons national bank not entitled writ manda- 
mus, compelling the general treasurer receive from the 
ties required law from trust companies. 


Original proceeding mandamus the Aquidneck National 
Bank Newport, against Richard Jennings, General 
Treasurer the State. Writ denied, and petition dismissed. 

Sheffield Harvey, Newport, for petitioner. 

Herbert Rice, Atty. Gen., for respondent. 


SWEETLAND, J.—This petition for writ mandamus 
compel the respondent, general treasurer the state, 
from the petitioner $45,000 United States Fourth Liberty Loan 
Bonds, which the petitioner has tendered for 
formance its duties fiduciary accordance with 
what alleges are the provisions the Federal Reserve Act (38 Stat. 
251). The Attorney General the state, behalf the respondent, 
has demurred the petition. 

The petitioner alleges that banking corporation organized 
under the National Bank Act Congress (13 Stat. 99), engaged 
general banking business Newport, authorized its 
charter; that, under the authority the act Congress known 
the Federal Reserve Act, the Federal Reserve Board granted the 
petitioner the right act trustee, executor, administrator 
and registrar stocks and bonds far the exercise such 
power not contravention state local law;’’ that said Fed- 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 349. 
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eral Reserve Act, amended Sept. 26, 1918, 2.(U. 
Comp. St. Supp. 1919, 9794), provides follows: 


the laws state requires corporations acting 
fiduciary capacity, deposit with the state authorities for 
the protection private court trusts, national banks acting 
shall required make similar deposits de- 
posited shall held for the protection private court trusts, 
provided the state 


—that under the provisions section 231, General Laws 
Rhode Island 1909, every trust company required deposit with 
the general treasurer the state certain securities therein specified, 
which the bonds the United States, amount that shall 
all times equal value twenty per centum the entire 
capital stock said corporation, which bonds shall held said 
treasurer additional for the faithful performance 
said corporation its duties trustee, custodian, conserva- 
tor, guardian, assignee receiver;’’ that the entire capital stock 
the petitioner $200,000, and that tendered $45,000 said 
Liberty Loan Bonds the general treasurer held him 
additional security for the faithful performance the petitioner 
those duties fiduciary capacity which empowered assume 
the grant the Federal Reserve Board; that the respondent 
general treasurer has refused said bonds the petitioner. 

The respondent’s demurrer sets forth several grounds, which 
substance are: (1) That the exercise the petitioner the 
fiduciary powers enumerated the permission the Federal Reserve 
Board contravention the laws this state; (2) that the 
the proposed deposit the general treasurer would 
contravention the laws the state; and (3) that, upon said 
petition this court should not writ mandamus compel the 
respondent perform acts which not fall within the respondent’s 
powers duties under the laws this state. 

The provisions the Federal Reserve Act giving the Federal 
Reserve Board power authorize national bank act ex- 
ecutor trustee was looked upon some further step 
Congress what has been regarded its tendency legislate 
matters purely local and state concern. The Legislature New 
Hampshire met the situation providing that trust company, 
bank banking company, similar corporation, should thereafter 
appointed administrator estate, executor under will, 
guardian, conservator the person property another; 
and the Supreme Court that state has held that national banks 
well state corporations, were included within the prohibition 
that legislative act. Appeal Woodbury, 50, Atl. 299. 
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The provision question came before the Supreme Illi- 
nois People Brady, 271 Ill. 100, 110 864, Ann. Cas. 1917C, 
1093. That court held that the implied power Congress under the 
Constitution create national banks governmental agencies, de- 
Osborn United States Bank, Wheat. 738, Ed. 204, did not 
extend the power authorizing such banks act trustees, 
the personal representatives decedents. The court further held 
that such permission national bank was contravention the 
laws which had designated the corporations which could 
act fiduciary capacity, and had especially provided for state 
examination their financial stability amd for their control. 
Attorney General National Bank, 192 Mich. 640, 159 335, 
appeared that the First National Bank Bay City had been 
granted the Federal Reserve Board the power act fiduciary 
capacity. The proceedings was the uature quo warranto ques- 
tioning the right said national bank act. One member 
the court was the opinion that the exercise the granted powers 
was the laws Michigan relative the settle- 
ment the estates deceased persons. majority the court, 
however, held that the authority given the Federal Reserve Board 
the respondent national bank did not contravene the Michigan 
law, but that the grant authority national bank act 
fiduciary capacity accordance with the provisions the Federal 
Reserve Act was beyond the express implied powers Congress, 
was repugnant the federal Constitution, and that the respondent 
bank was without legal authority act within the state 
Michigan. This case was reviewed the United States Supreme 
Court upon writ error the Supreme Court Michigan First 
National Bank Union Trust Co., 244 416, Sup. Ct. 734, 
1233, 1918C, 283, Ann. Cas. 1918D, 1169. was 
there held that the authority Congress give national banks 
power act trustees, was within the doctrine stated Chief 
Justice Marshall MeCulloch Maryland, supra, and Osborn 
Bank, supra, and the grant such power was not violation the 
United States Constitution; that, majority the Supreme 
Court Michigan, whom was given the power construe the 
laws Michigan, had decided that the exercise the power conferred 
upon the national bank was not contravention the state law, 
the court reversed the judgment the Supreme Court Michigan. 

The final determination the constitutionality act 
Congress rests the United States Supreme Court, and question 
can now raised before the constitutional validity the 
provisions the Federal Reserve Act under consideration. There 
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left consider whether the exercise the powers which the 
permission said board purports give the petitioner con- 
travention the laws this state. 

The first corporation empowered act trustee, executor, ad- 
ministrator, guardian this state was chartered 1867. Strin- 
gent regulations were contained its charter secure the faithful 
performance its duty such and safeguard the in- 
terests beneficiaries under such trusts. These provisions for the 
protection trust funds are now embodied general statute 
(section 4-8, chapter 231, General Laws 1909). Under 
visions contained section the chapter, the assets every trust 
company, equal value the par value its stock, shall 
stand pledged, and shall considered the security required law 
for the faithful performance its duties trustee, executor, ad- 
ministrator, guardian, ete., and for the protection deposits made 
with other trustees. loss any person beneficially 
entitled said estate and any trustee making such deposit shall 
first indemnified full from such amount pledged, preference 
all other Under section said trust company required 
deposit with the general treasurer securities the kind therein 
enumerated amount equal value per centum the entire 
stock said corporation, which securities shall held 
said treasurer additional security for the faithful performance 
said corporation its duties trustee, executor, custodian, 
guardian, ete., and for the repayment moneys deposited with 
other trustees; and the parties intended secured such deposit 
shall, case loss, first fully indemnified out such deposit 
preference all other creditors said corporation. Solely because 
the security thus provided, such trust companies are permitted 
act fiduciary capacity, and and execute the office 
executor, administrator, guardian, State banks, savings banks, 
and all other corporations within the state are excluded from the 
exercise such powers. 

was pointed out the opinion the United States Supreme 
Court First National Bank Union Trust Co., supra, that the 
general subject regulating the character the business corpora- 
tions acting fiduciary character peculiarly within state ad- 
ministrative control, and, not unreasonable, would 
controlling upon banks created Congress when they seek 
exercise such fiduciary power. The provisions our law with refer- 
ence trust companies, safeguarding the rights beneficiaries, 
were our statute law many years before the passage the Fed- 
eral Reserve Act. They cannot considered 
against national banks, for banks this state which come into competi- 
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tion with trust companies; well with national banks, are ex- 
from such privileges; nor can they considered unreason- 
able, since such provisions have just relation the financial 
stability properly required trustee. Hence, the language 
the federal court, such regulation would controlling upon na- 
tional banks. National banks not and cannot comply with these 
regulations. 

The assets this petitioner the amount $200,000, which 
the par value its capital stock, under the provisions 
its charter and the national banking law, stand pledged for the faith- 
ful performance its duties trustee, executor, administrator, 
and for the security deposits made with other trustees, and, 
loss, the beneficiary the trust depositor cannot first 
indemnified full from the amount pledged preference all 
other creditors. were trust company, the securities equal 
per centum its capital stock, which the petitioner seeking 
deposit with the general treasurer, would deposit which would 
required make merely addition the security furnished 
under the provisions section this regard are the 
opinion that would contravention our state law for this 
court take action which should apparently admit this petitioner 
standing equality with trust companies, treating 
corporation which furnished similar security beneficiaries and had 
equal authority act fiduciary capacity. The devolution the es- 
tates decedents, the control the property infants and lunaties, the 
jurisdiction our probate courts, and the legal regulation the 
trusts which arise the administration probate law are matters 
which pertain exclusively the powers state over its 
affairs. Under the state law corporation other than trust com- 
pany, organized under the Rhode Island statute, may appointed 
executor, administrator, guardian our probate court may 
and execute the duties such office. This authority not 
conferred upon trust company because banking institution, 
state banks, which the nature their business are similar 
national banks, are not given such powers; neither are savings banks. 
The extension the General Assembly this power trust com- 
panies, alone all corporations, plainly because the provisions 
governing their creation and their regulation safeguard peculiar 
manner the legal rights those beneficially interested such trusts. 
the absence the express sanction the General Assembly, the 
appointment national bank execute the trusts which arise 
probate proceedings, the attempted execution such trusts 
national bank, would contravention our state law. 
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1918 Congress amended the Federal Reserve Act adding 
the following paragraph: 


the laws such state authorize permit the exer- 
cise any all the foregoing powers state banks, trust 
panies, other corporations which compete with national banks, 
the granting and the exercise such powers national banks 
shall not deemed contravention state local law 
within the meaning this Comp. St. Ann. Supp. 1919, 
§9794. 


assume that this amendment intended the legislative con- 
struction which Congress places upon the provisions its own act, 
for not admit the power Congress control this court 
the construction the state laws Rhode Island. 

There another fundamental question arising under the de- 
murrer the respondent, which the propriety mandatory 
writ this court commanding state officer act outside the scope 
his duties they are set out our law. The general treasurer 
officer the state provided for the Constitution. His duties 
are prescribed the General Assembly. Without the sanction the 
General Assembly those duties are not extended through the 
provisions act Congress. Under section said chapter 
231, referred above, the general treasurer shall receive the securi- 
ties which trust companies must deposit with him. These securities 
certain classes bonds, the financial obligations cities 
and towns the state, and first mortgages improved real estate 
this state the class required for savings bank investments; 
the security last named, must take assignment the same and 
assignment the debts secured thereby. Section said 
chapter 231 provides follows: 

Upon the receipt said general treasurer such 
securities from said corporation, said general treasurer shall give 
said corporation stating the securities and amount 
each. Said general treasurer shall all times pay over 
corporation the interest which may received upon such securities, 
and shall all times permit said corporation, its treasurer 
other authorized agent, examine said securities, receive all 
coupons the same, they shall mature, and collect for the use 
said corporation all interest due thereon said how- 
ever the same may evidenced and shall also permit 
said corporation retire any securities deposited, substituting 
therefor other securities any either the classes mentioned 
above, such amount that the market value the whole deposit 
shall not less than the amount required the provisions the 
preceding 


Even had found that the exercise all the powers which 
the petitioner claims were conferred upon the Federal Reserve 


a 
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Board was not contravention state law, should nevertheless 
forced hold that Congress cannot give the national banks 
this state the right demand that the general treasurer shall 
perform for their benefit the duties enumerated said sections 
and 

The respondent’s demurrer sustained. The petition for writ 
mandamus denied and dismissed. 


ISSUING FALSE CERTIFICATES DEPOSIT 


Ridings State, Supreme Court Nebraska, 189 Rep. 372. 


Under the laws Nebraska punishable offense for 
the president bank issue certificate deposit, without 
authority from the board directors, with intent defraud 
the bank. 


Frank Ridings was convicted putting forth certificates 
deposit president state bank without authority from directors 
and with intent defraud the bank, and brings error. Affirmed. 

Gadd, Broken Bow, and Cary, Minneapolis, 
Minn. (K. Minneapolis, Minn., counsel), for plain- 
tiff error. 

Davis, Atty Gen., and Jackson Chase, Asst. Atty. 
Gen., for the State. 


ROSE, J.—In prosecution the state the court for 
Thomas county, Frank Ridings, defendant, president the Farm- 
ers’ State Bank Halsey, Neb., was convicted putting forth certi- 
deposit violation statute, without authority from the 
directors, with the intent defraud the bank. The certificates were 
false, money having been deposited violating the 
statute defendant acted through Dion, subservient cashier 
the bank. procure reversal the conviction, defendant, 
plaintiff error, presents for review the record his conviction. 
The overruling motion quash the information and the 
overruling demurrer are assigned error. The statute 
under which defendant was declares substance, among 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 167-188. 
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other things, that any president bank who shall, without au- 
thority from the directors, ‘‘issue put forth any certificate de- 
with intent defraud the bank, ‘‘shall confined the 
penitentiary not less than one year nor more than ten years.’’ Rev. 
St. 1913, 8658. The false certificates are definitely described 
information charging the forbidden acts and the unlawful intent. 
also charged that defendant was president the bank, that the 
certificates deposit were issued without authority from the 
tors, and that deposits were made defendant any one else 
The information states substance that defendant did, 
with the intent cheat and defraud the bank, knowingly and 
feloniously, ‘‘procure issued himself and put the 
specifically certificates deposit. the charging words, 
commission the unlawful act distinguished from committing the 
felony himself, question not decided, the other accusing words, 
the connection used, apply the act defendant 
individually—an act forbidden statute. argued that the 
bank has inherent power virtue his appointment 
issue certificates deposit, and that the offense not complete un- 
less misuse the certificates themselves, the injury the bank, 
shown. The argument not The issuance certifi- 
without authority the directors, with the intent defraud 
the bank, forbidden the statute, and applies specifically 
president, director, cashier, teller, clerk agent any bank- 
ing The not mentioned the information. 
Defendant named president, and least charged with 
acts constituting every element the crime putting forth certifi- 
eates deposit, defined statute. The trial court did not err 
ruling adversely defendant his motion and demurrer. 

assignment error challenges ruling which permitted the 
attorney indorse the information the names three 
while the trial was progress. This was permissible under 
recent statute. Laws 1915, Samuels State, 101 Neb. 383, 
163 312. What the nature the testimony these witnesses 
would was inferable from accusations which defendant had 
timely notice. The record does not show abuse 
prejudice defendant. 

further insisted that the district court erred overruling 
motion for continuance the ground that defendant was not pre- 
pared meet the testimony the witnesses whose names were in- 
dorsed the information during the trial. The presiding judge 
exercises judicial discretion passing motion for continu- 
ance during the trial, and only for abuse discretion that 


the reviewing court will interfere. The county attorney was properly 
permitted indorse the names the additional witnesses the in- 
formation, and there nothing the record show abuse dis- 

assignment error which defendant confidently relies for 
reversal directed ruling admitting evidence telegram 
from defendant Dion, Halsey, Neb., dated Minneapolis, 
Minn., July 30, 1919. and containing, among other things, the follow- 
ing directions: 


here five thousand certificates deposit, seven months, 
and advise you have done 


This telegram purports from defendant, Frank Ridings, 
the president the bank, Dion, its cashier. The theory 
the state that was pursuant this telegram that Dion sent 
defendant, without any consideration, the five certificates deposit, 
each for $1,000, the argued that this 
purported telegram the only evidence connecting defendant with 
the issuance these that was erroneously admitted 
without any foundation. The point seems that, over the objec- 
tions defendant, the trial court admitted evidence what Dion 
received message, without any proof and was written signed 
authorized sent defendant. When the entire record con- 
sidered, shows that both Dion, whom the telegram was addressed 
and delivered, and defendant, purports have been 
written, signed and sent, acted genuine. There evidence 
tending show the following facts: The message appeared 
form the Western Union Telegraph Company which has telegraph 
line Halsey. receives messages the railroad station there. 
the bank Halsey the telegram was delivered the operator who 
was the agent the Western Union Telegraph Company, Dion, 
the cashier. was received the ordinary way. Defendant directed 
the cashier issue the certificates deposit. The latter complied and 
sent defendant the certificates deposit described the telegram. 
Defendant his own handwriting receipt for the certifi- 
eates deposit and was received the cashier due course 
mail. Defendant received the certificates deposit and indorsed them 
his own handwriting. Direct evidence that defendant signed 
authorized the original telegram not the only method laying 
foundation for its introduction evidence. The facts may shown 
which, the present instance, are sufficient con- 
reasonable mind that defendant fact signed and sent the 
telegram admitted evidence. 906, §1109. While the 
foundation was not complete when the telegram 
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subsequently proved made proper evidence for the 
consideration the jury. Defendant was wise prejudiced 


‘the order which the testimony was introduced. The telegram, 


connection with other proofs, shows that defendant acted through 
Dion, the cashier, that ordered the issuance these false certifi- 
deposit without making the deposits certified, and that 
accepted and indorsed them high-handed and lawless manner 
the injury the bank. The felonious intent charged fair 
inference and the guilt defendant established beyond reason- 
able doubt. 

finally insisted that bank books and book entries were ad- 
mitted evidence without proper foundations. When all the testi- 
mony considered, prejudice defendant this respect has 
been found. 

Affirmed. 


BANK LIABLE DRAWING DEFECTIVE 
MORTGAGE 


Wolf Company State Bank Commissioner, Supreme Court 
Colorado, 208 Pac. Rep. 462. 


The plaintiff company sold machinery elevator company 
and forwarded the bill lading and draft for part the pur- 
chase price the defendant bank. also sent the bank, notes 
for the balance the purchase price, executed the ele- 
vator company. instructed the bank deliver the bill lading 
upon the payment the draft and the execution the notes and 
mortgage securing them. its letter, the bank 
have its attorney prepare the mortgage and authorized the 
payment fee $10. The cashier did not refer the matter 
the bank’s instructed, but drew the mortgage him- 
self and was defectively executed void against sub- 
sequent and ineumbrancers without notice. Later, the 
elevator company became insolvent, and the plaintiff was able 
collect only part the amount due it. was held that the bank 
was liable damages for the loss sustained the elevator com- 
pany result the defectively drawn mortgage. 


Action the Wolf Company against the Home State Bank, 
which the State Bank Commissioner was substituted defendant. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 100. 
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Direct verdict for defendant, and plaintiff brings error. Reversed 
and remanded. 

Hugo Selig and Kinikin, both Montrose, for plaintiff 
error. 

Catkin Blake and Moynihan, Hughes, Knous Fauber, all 
Montrose, for defendant error. 


DENISON, J.—The Home State Bank was defendant below, and 
verdict was directed its favor. The Wolf Company, plaintiff 
below, brings error. 

The essential facts are follows: 

The Wolf Company shipped machinery the Farmer’s Mill 
Elevator Company, and mailed the bill lading the defendant 
bank with sight draft for $1,367.90 and three unsigned notes for 
$980.10 each, with instructions deliver the bill lading pay- 
ment the draft, execution the notes and mortgage securing 
them. The letter instructions contained the following. 


building and machinery, including the machinery furnished our 
company. Will you kindly have your attorney arrange the 
mortgage papers, being careful see that are furnished with first 
mortgage the mill building and the machinery, including the 
machinery furnished our company. For your information 
will state that the usual charge made banks for similar service 
$10.00, which amount you may deduct from the amount our draft, 
remitting for the balance.’’ 


There was evidence, which, since the verdict was directed, 
must take true, that the cashier the bank did not employ 
attorney, but himself drew chattel mortgage, and therein 
the elevator company’s mill building, that then gave the 
and general manager that company for execution and 
acknowledgment, but employed attorney see that this was prop- 
erly done, and did not himself see it, but without 
examination attorney. The instrument was improperly signed 
and acknowledged that held void against subsequent 
incumbrancers without notice. Best Co. Wolf Co., Colo. 42, 
185 371. receipt this mortgage with the signed notes and 
payment the draft the bill lading was surrendered, the $10 
deducted, and the balance remitted. The elevator company after- 
wards became insolvent, and its property ultimately reached the 

After reversal and remand the former case the Wolf Company, 
still claiming that its mortgage was valid the ground that Best 
Co. had had actual notice thereof, compromised for $1,350 its claim 
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upon the proceeds the mortgaged property, which had the 
meantime been sold the receiver, and then brought the present 
suit against the bank for breach contract failing obey its 
instructions. 

The breaches alleged were that defendant did not have its attor- 
ney arrange the mortgage papers, and was not careful see that 
the plaintiff company was furnished with first mortgage the 
mill building and machinery and failed and neglected furnish 
plaintiff with first mortgage the mill building first mortgage 
the machinery. The defenses were, substance: (1) ultra 
vires; (2) that the instructions were substantially followed; (3) that 
the plaintiff company compromised its suit against Best Co. 
are told the briefs that upon and the courts was with the 
plaintiff, but upon the facts being undisputed, directed verdict 
for the defendant. 

ultra vires, think the court was right. The transaction 
very common one banking, akin the deposit escrow, 
bill lading, some other instrument delivered receipt 
money and documents (i. e., prepared under 
the oversight of) attorney. There might something this 
objection the bank itself had been required determine the validity 
the mortgage, but the instruction was have attorney that. 

the second point, think the instructions are plain and 
unambiguous, and were not substantially followed. the mort- 
gage, they were not followed all. attorney drew passed upon 
the validity the execution the mortgage, and actually was 
against subsequent incumbrancers without notice. 

These considerations answer the third point. Since there was 
valid and breach thereof, the plaintiff was entitled 
nominal damages least (C. 720-727; Hammond Solliday, 
Colo. 610, Pae. 781); even not more (Allen Conrad, Pa. 
487, 490; Swan Saddlemire, Wend. 676). The breach proved was 
surrender the bill lading without getting attorney oversee 
the mortgage. The mortgage was invalid its principal purpose, 
that is, against subsequent innocent claimants, and even Best Co. 
had actual notice the mortgage, and would have been defeated 
the former suit, still the contract was broken; the judgment 
that case, therefore, was not essential part proof 
eause action, but went only prove the amount damages. The 
fact, then, that was compromise had effect 
right verdict, but only the amount thereof. 
follows that the court was wrong directing the verdict. 

can see nothing the bank’s position that gives the right 
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surety. liability not collateral another’s; merely 
broke its own contract; but, even the bank were surety, would 
have the burden showing was injured the compromise (North 
Ave. Sav. Bank Hayes, 188 Mass. 135, 311; Lock Haven 
St. Bank Smith, 155 185, 680); but for all shown 
the record may $1,350 better off (Lock Haven Bank Smith, 
supra). 
Reversed and remanded. 


PERSON RECEIVING CHECK DAYS AFTER 
ISSUE HOLDER DUE COURSE 


Anderson Elem, Supreme Court Kansas, 208 Pac. Rep. 573.. 


The defendant issued his check certain party and stopped 
payment the following morning the ground that the considera- 
tion for the check had failed. Twenty-four days later, the payee 
transferred the check for value the plaintiff, who had notice 
that the drawer claimed have defense against the check. 
was held that the check had not become stale affect the 
standing the plaintiff holder due course and that the 
plaintiff could the check against the drawer, notwith- 
standing his defense against the payee. 


Action Anderson against Elem. From judgment for 
plaintiff, defendant appeals. Affirmed. 

Matson Stearns, Wichita, for appellant. 

Stultz Bryant, Wichita, for appellee. 


BURCH, J.—The action was one indorsee check 
recover from the drawer. The plaintiff prevailed, and the defendant 
appeals. 

The check was drawn bank Wichita, was given trans- 
action concluded night, Wichita, and the drawer stopped pay- 
ment the next morning, before the bank opened for business. Pay- 
ment was stopped because consideration the check failed. The 
check was not presented for payment the payee. remained 
Wichita for several days, and was accessible the maker, who 


similar decisions see Banking Law Journal Digest (Second 
Edition) 422. 
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knew where was, but who took steps obtain possession 
the check. The check was dated October 20, 1919, and November 
the failure consideration. When the check was presented for 
payment, payment was refused. 

The law the case simple enough. ‘‘check’’ bill 
exchange, drawn bank, payable demand. Neg. Inst. 
192; Gen. Stat. 1915, 6713. check must presented within 
reasonable time after issue, the drawer will discharged from 
liability thereon the extent loss caused the delay. Neg. Inst. 
Act, 193; Gen. Stat. 1915, 6714. This was the law before passage 
the Negotiable Instruments Act. Gregg George, Kan. 546; 
Mordis Kennedy, Kan. 408, Am. Rep. 169; Anderson 
ten, Kan. 336, 345, Pac. 1048, (N. 1167; Cox 
Bank, Kan. 789, 762. 

Under section 196 the Negotiable Instruments Act, check does 
not amount assignment funds. Gen. Stat. 1915, 5717. 
however, may properly regarded between the parties something 
appropriation the payee much money deposit the 
bank, which the payee may obtain for it. Gregg George, 
supra. Should the payee delay presentment, and should the bank 
fail, the loss falls the payee. Should the drawer have funds 
deposit meet the check, should withdraw his deposit 
before presentment, can suffer injury delay presentment, 
and not discharged. Anderson Rogers, supra. Stopping pay- 
ment equivalent withdrawing the deposit. The drawer 
check principal debtor, the person primarily liable and, unless 
suffers loss delay, not discharged the check presented within 
the time prescribed the statute limitations. Negotiation 
check bill exchange one the privileges the payee, 
the drawer does not suffer loss, within the meaning the Negotiable 
Instruments Act, the fact that the payee chooses transfer the 
paper, instead presenting for payment himself. this instance, 
the defendant did not suffer loss because delay presenting the 
check. 

the same footing other negotiable paper with respect defenses 
the drawer may interpose when sued the instrument. For purpose 
negotiation, check not ‘‘due’’ until presented for payment 
(Cox Bank, supra), and one who acquires unpresented check 
considerable time after was issued may nevertheless holder 
due course (Bull First Nat. Bank Kasson, 123 105, 111, 
Sup. Ct. 62, Ed. 97). Section the Negotiable Instru- 
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ments Act (Gen. Stat. 1915, 6580) requires that the time shall not 
unreasonable. What reasonable time depends variety 
facts and Neg. Inst. Act, §4; Gen. Stat. 1915, §6524; 
Investment Co. Fuller, 105 Kan. 395, 184 727. 

The payee, Lynch, was patron the plaintiff’s hotel 
Salina. The plaintiff was the habit cashing checks for his guests, 
and had $50 for Lynch two weeks before was asked 
eash the check sued on. The plaintiff testified follows: 


the afternoon November 14, 1919, Lynch presented 
check marked ‘Exhibit Planters’ Hotel, asking 
eash same. said him did not have $200 cash the hotel. 
asked check was good. Mr. Stanley was standing near 
that time, and asked look the check, and said: ‘Mr. Elem, 
real estate man Wichita, and worth considerable money.’ 
mentioned the sum $50,000. told Mr. Lynch sign the check, 
and took the Planters’ State Bank, Salina, the same afternoon 
November 14, 1919, and received $200 with which re- 
turned the hotel, and presented Mr. 


Did the lapse days from the date the check was issued, with- 
out more, necessarily give it, the eyes the plaintiff, 
law, the same appearance that dishonored draft, 
overdue and unpaid promissory note? 

question arises with reference solvency the bank, 
liability parties other than the maker, the statute limitations. 
instrument for present use; but the Negotiable Instruments Act did 
not declare that check due once, that must presented, 
put course collection, the close business the next busi- 
ness day after issue. check not overdue, for purpose negotia- 
tion, unless there has been unreasonable delay presenting it, and 
unreasonable delay must interpreted mean such delay make 
the check obviously stale. 

The facts are all before the court. essential uniformity 
that the court itself should determine questions this character, and 
the court holds that the time elapsing between the issuing the 
and its negotiation did not deprive the plaintiff the rights 
holder due course. 

The proof was uncontradicted that the plaintiff had notice 
infirmity the instrument, and the under which 
acquired had tendency indicate bad faith. Neg. Inst. 
63; Gen. Stat. 1915, 6583. 

The judgment the district court affirmed. 
All the Justices concurring. 
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INJUNCTION MADE PERMANENT PAR COL- 
LECTION SUIT AGAINST FEDERAL 
RESERVE BANK 


Brookings State Bank Federal Reserve Bank San Francisco, 
District Court, District Oregon, Fed. Rep. 222. 


Federal Reserve Bank has authority receive for collection 
drawn non-member banks and forward such checks 
the banks upon which they are drawn. this case, the 
Federal Reserve Bank San forwarded the Brook- 
ings State Bank, Brookings, Oregon, checks drawn that bank, 
indorsed follows: ‘‘Pay Brookings State Bank for collection 
only and remittance full without deduction for exchange 
The Brookings bank returned the checks un- 
protested the ground that was not called upon act agent 
the Federal Reserve Bank making such collection. The Re- 
serve Bank thereupon returned the checks its correspondents, 
advising them effect, that the Brookings bank refused pay 
and had not protested the paper and that they must look the 
Brookings bank for their protection. was held that the pre- 
liminary injunction granted herein, restraining the Federal Re- 
serve Bank from advising its clients, should made permanent. 


equity. Suit the Brookings State Bank, Oregon banking 
against the Federal Reserve Bank San Francisco. Pre- 
liminary injunction, decreed against defendant, made permanent. 

See, also 277 Fed. 430. 


The Brookings State Bank, the plaintiff herein, Oregon cor- 
poration, with capital stock $15,000, and engaged the 
ing business Brookings, small town the extreme southwestern 
part the state, Curry county. The town without express 
facilities. The bank has correspondents San Cal., and 
Portland, Ore. making remittances, has heretofore exacted 
exchange charge one-tenth per cent. The defendant, Federal 
Reserve Bank San Francisco, exercising its function collecting 
and clearing house agency, and desiring make collections from the 
Brookings Bank, requested payment par, prohibited the 
Federal Reserve Act from paying exchange. This was refused the 
Brookings Bank. With the view, therefore, making such collections 
without the necessity paying exchange, the Reserve Bank main- 
tained agent Brookings for making collection over the counter 
such paper might transmitted him through cash letters from 
the Reserve Bank and its branch bank Portland. The agent was 


NOTE—For similar decisions see April Banking Law Journal, 
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maintained for the space about year, and collected over the 
counter during the time something above $108,000, expense 
the Reserve Bank $3,542, which includes the expense transmitting 
the point destination. The method caused the Brook- 
ings Bank much annoyance, and required maintain materially 
larger reserve than ordinarily would have been necessary the usual 
conduct its business. 

The agent was finally withdrawn, and the Brookings Bank was 
notified that thereafter checks would forwarded for collection 
mail direct the bank, with request that they paid par and the 
proceeds remitted exchange Portland San Checks 
were forwarded, indorsed ‘‘Pay Brookings State Bank for col- 
only and remittance full, without deduction for exchange 
collection charges,’’ but were returned without payment, the 
ground that the bank was not called upon act agent for the 
Reserve Bank make such collections under the terms imposed. The 
Reserve Bank, upon the return the checks, returned them its 
correspondents, advising them effect that the Brookings Bank re- 
fused pay and had not protested the paper, and that they must 
look the Brookings Bank for their protection. 

preliminary injunction issued, after hearing, restraining the 
Reserve Bank from sending letters its clients advising them that 
they must look the Brookings Bank for their protection through 
failure protest such paper, demand for payment was made upon 
condition that remit par. 


Bennett, Marshfield, Ore., for plaintiff. 
Albert Agnew, San Francisco, Cal., and Wood, Montague 
Matthiessen, Portland, Ore., for defendant. 


WOLVERTON, District Judge (after stating the facts 
The Federal Reserve Bank empowered the Federal Reserve 
Act (Comp. St. §9785 seq.), authority which permitted 
incorporate and transact business, exercise all powers specifically 
granted the provisions the act, and such incidental powers 
shall necessary the business banking within the 
limitations prescribed the act. Subdivision (section 9788). 

section 13, amended the Act June 21, 1917 (40 Stat. 
235 [Comp. St. 1918, Comp. St. Ann. Supp. 1919, §9796]), pro- 
vided that any Reserve Bank may receive from any its member 
banks deposits current funds lawful money, checks and 
drafts payable upon presentation, and also, for collection, maturing 
notes and bills, or, solely for the purposes exchange collection, 
may receive deposits checks and drafts, payable upon presentation 
within its district, and maturing notes and bills payable therein, or, 
solely for the purpose exchange collection, may receive from 
any non-member bank trust company deposits current funds 
lawful money, national bank notes, Federal Reserve notes, checks and 
drafts payable upon presentation, maturing notes and bills: Pro- 
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vided, however, that such non-member bank trust company main- 
tains with the Federal Reserve Bank its district balance suf- 
ficient offset the items transit held for its account the Federal 
Reserve Bank; and ‘‘provided, further, that nothing this any 
other section this act shall construed prohibiting member 
non-member bank from making reasonable charges, deter- 
mined and regulated the Federal Reserve Board, but 
exceed cents per $100 fraction thereof, based the total 
checks and drafts presented any one time, for collection payment 
checks and drafts and remission therefor exchange other- 
wise; but such charges shall made against the Federal Reserve 

section (section 9799), the Federal Reserve Board em- 
powered its exercise the functions clearing house 
for Federal Reserve Banks, may designate Federal Reserve 
Bank exercise such functions, and may also require such bank 
exercise the functions clearing house for its member banks. 
previous clause this section, provided that every Federal 
Reserve Bank shall receive deposit par from member banks 
from Federal Reserve Banks checks and drafts drawn upon any its 
depositors, and, when remitted Federal Reserve Bank, checks and 
drafts drawn any depositor any other Federal Reserve Bank 


member bank upon funds the said depositor said Re- 
serve Bank member bank. 


The language the statute that the Reserve Banks may re- 
ceive from non-member banks checks and drafts payable upon pre- 
sentation, and this solely for the purpose exchange collection; 
but this condition that the non-member bank shall, its own 
volition, maintain with the Reserve Bank the appropriate balance 
prescribed. this way, non-member banks can avail themselves 
the clearing house privileges afforded the Reserve Bank. Other- 
wise would seem that non-member banks are not affected the 
act. Opinions Attorneys General, 245. But the preceding 
clause gives broader scope the powers the Reserve Bank. may 
receive deposit, for the purpose exchange collection, 
and drafts, payable upon presentation within its district.’’ 
This would seem comprise all checks and drafts, upon whatsoever 
bank drawn, within its district, without discrimination whether 
member non-member. The use the word indicative 
legislative intendment concede optional function only. 
There particular reason assignable why the word should con- 
strued ‘‘shall,’’ mandatory its signification. 

The clause section requiring Reserve Banks receive 
par deposit from member banks, from Federal Reserve Banks, 
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and drafts drawn upon their depositors, carries with 
power for making exchange collections. The function 
exercised treated section 13. The Reserve Bank having 
such paper deposit, however, may treated the holder owner 
such paper. The Federal Reserve Board, apparently recognizing 
that non-member banks, unless they voluntarily maintained with the 
reserve bank the appropriate balance, were not otherwise affected 
the act, issued regulation under title Clearing and Collec- 
follows: 


Federal Reserve Bank will receive par from its member 
banks, and from non-member banks its district which have become 
clearing members, checks drawn all member and clearing member 
banks and all other non-member banks which agree remit par 
through the Federal Reserve Bank their 


This was pursuance policy inaugurated the board 
induce non-member banks which are without the pale the act 
remit par, and thus unify bank clearances 
throughout the country. The questions presented here 
whether the Reserve Bank has the authority make collections from 
non-member banks; and, second, whether can coerce such banks 
agree remit par. 

the first, already apparent that the Reserve Bank may 
its option receive paper against such banks for collection. Having 
that power, may collect it, can find way doing with- 
out the payment exchange, which prohibited from paying 
the act. banking custom, well legal right, which 
holder check has all times, present paper the counter 
the payee bank and demand payment, and, denied, the paper 
subject dishonor. Paper presented and paid over the counter 
not subject exchange. also custom among banks, mak- 
ing collections from other banks, where there not more than one 
bank place, send checks the drawee bank with request for 
remittance, and the request honored unless there some special 
reason why the bank should not pay. These banking rules and regu- 
lations are conceded. 

the second question, the non-member banks, being without 
the pale the Federal Reserve Act, have the right, they see fit, 
charge reasonable exchange remittances. This right the 
bank may relinquish its option, but ought not coerced into 
doing so, agreeing so, and any strategy which has for its 
purpose the coercion such non-member bank yield its legal right 
this respect unlawful, and will not approved the courts. 
The Supreme Court, speaking through Mr. Justice Holmes, has put 
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the stamp its disapproval upon the act party massing num- 
ber checks against bank and presenting them bulk the 
counter for payment, although the holder paper has the legal right 
demand payment, the ground that evidences ulterior pur- 
pose compelling the bank yield against its will demand for 
payment par. American Bank Trust Co. al. Federal Re- 
serve Bank, 256 350, Sup. Ct. 499, the opinion 
the distinguished jurist has this say: 


this were case competition private business, would 
hard admit the justification self-interest, considering the now 
opinion policy expressed statutes and decisions. 
But this not private business. The policy the Federal Reserve 
Banks governed the policy the United States with regard 
them and these relatively feeble competitors. not need 
aid from the debates upon the statute under which the Reserve Banks 
exist assume that the United States did not intend that statute 
sanction this sort warfare upon legitimate creations the 
states. 


The testimony here impels the conclusion that the Federal 
Reserve Bank has gone the length endeavoring coerce the 
Brookings Bank accede its demand that the latter bank agree 
remit par. Its purpose obvious, from the fact that maintained 
$3,542, for collecting over the counter checks and drafts drawn upon 
the Brookings Bank, knowing the time that the procedure was 
embarrassing the bank, and required maintain much larger 
reserve its coffers take care its current business, thus depriv- 
ing the bank portion its ordinary earnings. Such purpose 
further manifest from correspondence found the record. One 
letter which refer Defendant’s Exhibit from the manager 
the Portland branch officer the Reserve Bank San 
Francisco. relates incident the acceptance the agent 
Brookings the bank’s draft par payment checks presented 
over the counter, and advises that: 


continue accept exchange, are, course, extracting 
the sting from our direct collections.’’ 


Another Plaintiff’s Exhibit 20, letter from the manager 
Portland the Scio State Bank, advising that: 


after all the banks the country have had time 
consider becoming par voluntarily, will necessary use more 
methods with the few banks that refuse pay their checks 
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Corroboration found other correspondence and evidence ad- 
duced the trial, but the record too voluminous attempt 
particularize. 


But with all this appears that the Brookings State Bank was 
advised letter September 20, 1921, that the agent Brookings 
would withdrawn September 30th, and the agent was with- 
drawn, and has not since been maintained there, and, this suit 
was instituted September 29, 1921, there would seem 
necessity for enjoining the defendant from maintaining agent 
Brookings for making collections over the counter the bank, whether 
absolutely modified terms. Nor would have been necessary 
into these matters the extent have, but for the earnest 
insistence that was the defendant’s absolute duty, imposed upon 
the act, and which had volition, make such collec- 
tions. The Federal Reserve Bank, however, has recognized the optional 
character its function this regard, notifying its correspondents 
that will more paper the Brookings State Bank for 
collection. 

relates the method adopted the defendant for making 
through the mail, sending checks and drafts drawn 


upon the Brookings Bank direct the bank, indorsed, ‘‘Pay Brook- 
ings State Bank, for collection only and remittance full, without 
deduction for exchange collection charges,’’ plain that the 
bank was not upon remit, and its return the checks 
without payment demanded was not tantamount dishonor. 
repeat what was said deciding the matter preliminary hearing: 


under the prevailing custom, the defendant bank could 
rightfully remit checks and drafts drawn against the plaintiff bank 
direct the latter for collection, and could thereby exact payment 
them, could not impose conditions upon which such payment should 
made; much less could make the plaintiff bank its agent for 
protest made for non-payment. The idea requiring 
that maker drawee shall have protested his own paper in- 
consistent with the functions agent that hardly receive 
the sanction law. man can serve two masters, especially himself 
and 


The defendant was therefore not authorized advise its clients 
that they must look the plaintiff bank for protection through failure 
protest. The preliminary injunction heretofore decreed will 
made permanent, but injunction will issue respecting the main- 
tenance agent Brookings, such agent had been withdrawn 
practically the time the institution the suit, and there ap- 
pears intention upon the part defendant replace him. 


Inquiries 
this department are answered each month inquiries submitted, which are general 


interest our subscribers and which pertain the law 
banking and negotiable instruments. 


RIGHT DEPOSITOR SET OFF DEPOSIT AGAINST NOTE 
AFTER ITS TRANSFER THE BANK 


Missouri. 


Editor, Banking Law Journal: 

Dear have been looking through the Digest the 
ing Law Journal from 1889 1919, and also your monthly publica- 
tions that time, effort find some decision covering the 
following 

Referring page 190 the Banking Law Journal Digest, there 
are many which clearly show that borrower has right set 
off his deposit against his indebtedness note the bank, case 
insolvency, where such note was negotiated the bank and 
supposedly held the bank. 

question is, would the borrower have the same right set- 


off where the note had been sold the bank previous insolvency 

The writer will obliged you you will furnish him with 
decisions covering this question that have been covered the Banking 
Law Journal the Digest. 


Subscriber. 


The inquiry recites that person who has general 
deposit bank, signs promissory note maker, payable the 
bank, and has discounted the bank. The bank thereafter sells 
the note some third party and later becomes insolvent. the 
time the insolvency, the note still the hands the party 
whom the bank sold it. The question whether, such 
the depositor can set off his indebtedness the note 
against his deposit the bank. 

The right set-off not available the depositor 
this kind. The reason that while the bank indebted its 
depositor, the depositor way indebted the bank. The 
depositor’s indebtedness the holder the note. 

The only decision have been able find this question 
Balbach Frelinghuysen, Fed. Rep. 675. this appeared 
that the plaintiffs sought offset the amount their the 
books defunct bank promissory notes received from them 


for discount before its failure. was held that the set-off was not 
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permissible the bank had transferred the notes prior its 
failure. 

the opinion the court said: ‘‘It unquestionably true that 
the Newark bank held these notes the time its failure, and was 
entitled receive the amounts due thereon when they matured, such 
offset might made. But the evidence clear that that date the 
notes were not the property the Newark bank, but had been indorsed 
away for value.’’ 


INVESTMENT NATIONAL BANK BONDS SECURED 


REAL ESTATE 
Ohio. 
Editor, Banking Law Journal: 

Dear are desirous making inquiry pertaining 
issue first mortgage bonds and are especially desirous know 
whether these bonds constitute legal investments for National banks. 

The issue follows: 

issue approximately $300,000, secured their real estate 
holdings amounting about $1,000,000, and other smaller amounts 
The money derived from this bond sale used 
pay bank indebtedness well complete payment 
several buildings now under construction. The bonds are mature 
serially from one ten years and the revenue derived from tuition 
pledged for the payment principal and interest. 

Asst. Vice-President. 


Answer 5137 the United States Revised Statutes 
provides that national bank may hold real estate ‘‘mortgaged 
good ‘faith way security for debts previously contracted.’’ 
Under this section, held that national bank may not take real 
estate security for present future debt, that may not 
advance loan money the security real estate mortgage. 
held, however, that objection such transaction can taken 
only the government. national bank exceeds its powers this 
regard, the government may step and withdraw its charter. But 
the debtor not allowed raise objection under this section and 
the bank may enforce the security against him, although was taken 
violation the section. 

There seems distinction between loaning mortgage and 
investing bonds mortgage. has been held that 
bank may invest bonds secured mortgage upon real estate. 
Bailey Babeock, 241 Fed. Rep. 501. 
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This was bill equity which the receivers national 
bank sought hold the directors the bank liable for losses ineurred 
the bank, aggregating amount about $200,000. 

The transaction, out which the losses arose, involved invest- 
ment the bank the bonds corporation, owner certain 
timber lands. The plan part, the court follows: 
bank was Havener money buy the timber, for 
which the owners were receive approximately $160,000 cash. 
Havener was take title the property and convey the same 
provide for the payment the purchase money, 
ineluding the payment the heirs the property, the erection the 
mill, railroad track, houses, was arranged that the lumber com- 
pany should issue bonds the amount $250,000, secured 
mortgage trust deed the property, these bonds purchased 
the bank $90 and the money advanced required, the said 
Havener agreeing guarantee the payment $50,000 said 

The receivers undertook fasten liability the directors under 
the Revised Statutes, which provides that any national 
bank director who knowingly violates provision the National Bank 
‘‘shall held liable his personal and individual capacity for 
all damages which the association, its shareholders, any other 
person shall have sustained reason such 


The violation complained was that the transaction was 
loan real estate, contrary §5137 the Revised Statutes, 
referred above. 


holding that the transaction did not violate $5137, the court 
said: ‘‘Taking the case its strongest aspect against the directors, 
investment the funds the bank the bonds the 
Sewell Lumber Company, and such can neither loan upon 
mortgage nor The charge that the directors 
loaned money upon mortgage violation the banking act 
disposed the matter was investment, that the bank 
not said loaning money upon mortgage. has been 
held that constitute loan upon mortgage, the mortgage must 
the main security. the loan upon personal security the fact that 
mortgage taken incidental thereto not prohibited the 
act. could hardly that bank might buy the unsecured bonds 
corporation, but those bonds were secured mortgage, 
which made them doubly safe, the National Bank Act would 

Attention should called §24 the Federal Reserve 
which enlarges the powers national banks making loans upon 
real estate. 
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ERASURES AND ALTERATIONS BOOKS 


Washington. 
Editer, Banking Law Journal: 


Dear has been the practice several banks which 
the writer has been employed erase error which had been made 
statements and individual machine ledger leaves the 
bank and re-run the figures correctly. The question has arisen 
whether not this should done, but instead line drawn 
through the error and new figures placed below. 

The writer knows that bank examiners not like have 
erasures made the general books the bank, but would rather 
have line drawn through error and new figures written below. 
Notwithstanding this fact think advisable make the erasure 
the case individual ledger leaves and especially the the 
customers statement. 

would like you advise your records you know 
any decisions where bank has been criticised for making such 
erasures, and you know any reasons why bank should not 
make these erasures their customers’ statements and individual 
ledger leaves. assume course that the bank able prove 
that the corrected figures are right. 

Assistant Cashier. 


Answer have been unable find any court decisions, where- 
bank has been for making erasures customers’ state- 
ments and individual machine ledger leaves. this 
character would more likely come from representative the 
Comptroller’s Office, would seem, than from the courts. 

The fact that written document has been changed alteration 
erasure usually comes before court when question raised 
the authenticity the document and objection made its 
made between cases where the change made erasure and 
where the change made drawing line through certain words 
figures and substituting others their place. 

The general rule with regard admitting evidence papers 
bearing upon their face, evidence alteration, stated follows 
Corpus Juris, page 871: 

cireumstances appearing the face book 
accounts otherwise proved against must explained before 
admitted evidence. Thus book original entries bearing 
manifest and suspicious marks erasure alteration material 
point will ordinarily rejected unless the alteration satisfactorily 
explained; and has even been held that the explanation must 
made disinterested person, the explanation the party being 
insufficient. Alterations which are satisfactorily explained and not 
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the apparent honesty the book not preclude its admission 
and the same has been held true with respect alterations 
which are immaterial the issue; and some cases far 
assert that alterations and erasures not render the books 
sible, but merely their 


LIABILITY SELLING TRUSTEE BONDS WHICH ARE 
NOT LEGAL INVESTMENTS FOR TRUST FUNDS 
New York. 
Editor, Banking Law Journal: 

Dear Sir—Can you refer decision which New York 
has held that dealer securities would liable for any 
loss which might ineurred through selling bonds which are not 
legal trustee for any trust fund whether the sale made 
through ignorance otherwise? 


Answer—We not find decision the exact point mentioned 
the inquiry. has been held, however, that stockbrokers, re- 
ceiving from the executor estate moneys, known them 
belong the estate, for the purpose 
margin account, are liable the estate for the amount received. 

The case which this was decided Steele Leopold, New 
York Appellate Division, First Department, December 30, 1909. 135 
App. Div. 237. 

The facts involved this decision are follows: Louise Gwynne 
died May 27, 1902, leaving will, naming Edward Gwynne 
executor. Edward Gwynne qualified executor May 31, 1902. 
was duly adjudged bankrupt June 1902 and was in- 
solvent the time his death, which oceurred May 1904. 

July 21, 1902, the Gwynne, had execu- 
tor the Fifth Avenue Trust Company, New York City. that 
day, drew check against this favor the defendants, 
who were partners stock brokerage business under the name 
James Leopold Company. delivered the check the de- 
fendants for the purpose opening account speculate 
stocks, bonds and other securities margin. The amount 
check not mentioned the opinion. Subsequently, the defendants 
paid the executor the sum $575 from the account. 

After the death the executor, the plaintiff, Franklin Steele, 
was appointed administrator with the will annexed succeed the 
executor and complete the administration the estate. This action 
was brought Steele, recover the money paid the deceased 
executor the defendants. 
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was held that the use estate funds carrying margin 
account was unauthorized and that the defendants were liable the 
estate for the amount received them. was further held, how- 
ever, that the defendants were entitled for the sum $575 
repaid them from the account the executor. 

reaching these conclusions, Judge Laughlin wrote, part, 
follows: 

serious question presented the exceptions the appel- 
lants the refusal the court find that they were entitled 
for certain amounts which they paid the executor. 
has been seen, the account was opened the books the appellants 
with the executor his representative capacity. appears un- 
controverted evidence that the appellants paid the executor from 
this account and charged him executor the account therewith, 
the sum $200 the eighth day August ‘cash draft’ and 
cash $35 the fifteenth, $55 the sixteenth, $10 the 
twenty-second and $200 the twenty-sixth days August respec- 
tively, and $75 the twelfth day September, aggregating the 
sum $575. The learned trial justice disallowed this claim for 
eredit account these items upon the theory that the appellants 
and the deceased executor were joint tort feasors, and for the same 
reason denied the right the appellants contribution 
recovery over against the personal representatives the deceased 
executor. are the opinion that this the trial court erred. 
course, the appellants and the executor were guilty bad 
faith, they violated the express command statute, 
their acts were inherently dishonest, they would joint tort 
feasors (Moss Cohen, 158 246, 247; Holden and 
Erie Bank, id. 286; Knapp Roche, id. 329); but such are 
not the facts the case bar. Speculating stock margins 
not prohibited law. perfectly lawful (Hurd Taylor, 
181 231), but courts equity, long line decisions, have 
established rule that investment trust funds speculative 
enterprise business not consistent with the exercise the 
eare which trustee owes the cestui que trust safely hold, in- 
vest and preserve the funds, and, therefore, the trustee who makes 
such investment use trust funds liberty to, and 
his duty to, disaffirm his own acts and restore recover the funds 
thus applied. (Deobold Oppermann, supra; Matter Myers, 
supra; Moore American Loan Trust Co., supra; King Talbot, 
supra.) Such appropriation trust funds regarded 
devastavit, and the funds are once recoverable, but does not 
follow that the act all cases regarded corrupt contrary 
the rules policy that must necessarily considered 
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tortious. The Legislature has authorized investments trustees 
certain securities, but has not expressly prohibited other in- 
vestments them. (See Pers. Prop. Law, Gen. Laws, chap. 47; 
Laws 1897, chap. 417, §9, amd. Laws 1902, chap. 295, 
and Laws 1907, chap. 669; Decedent Estate Law, Consol. Laws, 
chap. 13; Laws 1909, chap. 18, §111; Pers. Prop. Law, Consol. 
Laws, chap. 41; Laws 1909, chap. 45, §21.) has long been 
the settled law England that there right contribution 
between trustees who become liable the cestui que trust for 
unauthorized improper investment, and moreover that trustee 
such case may recover against cestui que trust who induced the 
investment the extent the interest the latter therein. (Chil- 
lingworth Chambers, Rep. (N. 8.) 34.) This use the 
trust funds was unauthorized and the appellants had notice 
the form the account and they thereupon became liable the es- 
tate immediately; but the question is, are they wrongdoers the 
sense that their act necessarily involves implies state facts 
mind account which they should left without remedy 
the courts between themselves. are opinion that does 
not. (See Moss Cohen, supra.) The testator might lawfully 
authorize the investment his property business enterprise 
(Willis Sharp, 113 586), and know law prohibiting 
him from directing that his executors continue open and conduct 
for given time speculative account for the benefit his estate. 
The executor evidently supposed that had such authority, for 
did not attempt gain any private advantage the specula- 
tion. did trust funds his individual use. He, 
effect, represented the appellants that executor was au- 
thorized open the account. and the brokers apparently acted 
openly and good faith. The estate would have had the right 
ratify his acts, and executor he, already observed, had right 
action recover the moneys, which might have enforced 
any time. The account showed certain moneys his 
these moneys the appellants concededly paid over him the sum 
$575. was only entitled the moneys executor. 
charged the account with them executor. The fair, and, 
think, the only reasonable inference that they were paid him 


| 


American Bankers Association Convention 
New York, 1922 


When the bankers the country convened New York City October 
for the 1922 Convention the Bankers Association, the city, for once its 
existence, realized that was entertaining convention. was convention 
marked unusually large attendance. There were 3,871 delegates, 3,633 
whom were from out town. The total registration was 11,503. 

reason the prominence the men who spoke the sessions the 
convention and the importance the topics which they spoke, the conven- 
tion commanded world-wide interest. 

The outstanding figure the convention was the Right Honorable Reginald 
McKenna, Chairman the Joint City and Midland Bank London, and former 
Chancellor the British Exchequer. 

was born 1863 and received his education King’s College, London, 
and Trinity Hall, Cambridge, where took honors mathematics. 
practised law for several years and then entered politics, going Parliament 
1895. was appointed Financial Secretary the Treasury 1905 and 
1907 entered the cabinet president the Board Education. 

1908 was First Lord the Admiralty, and while that post 
achieved significant success forwarding plans for national defense and naval 
construction. 1911 Mr. McKenna became Home Secretary and 1915 
succeeded Lloyd George Chancellor the Exchequer. 

His administration this post was characterized efforts meet the 
cost the war far possible out taxation, and avoid unsound expan- 

sion ‘of the floating debt,—a policy carried perhaps further than any other 
chancellor. the two budgets prepared this office set the frame- 
work and guiding principles for his successors for the drastic and necessary 
taxation demanded war finances. British war finance during this period was 
rendered particularly difficult the fact that England had finance not only 
her home needs, but also foreign purchases both for herself and her Allies. The 
United States had not yet entered the war and was Mr. McKenna’s task 
provide for shipments gold, negotiate private loans America and mobilize 
English-owned securities collateral for foreign credits. 

His handling these difficult problems won the approval Sir Edward 
Holden, the aged chairman the London and Midland Bank. The passing the 
Asquith Government 1916 released Mr. McKenna from public office and 1917 
was appointed director the bank the instance Sir Edward. 

his new activity Mr. McKenna worked close association with Sir Ed- 
ward Holden, who was greatly impressed with his practical business abilities 
that expressed desire that Mr. McKenna should ultimately succeed him 
head the bank. This wish was fulfilled 1919 when Sir Edward died and 
Mr. McKenna was elected the Board Directors the chairmanship. 

The London Joint City and Midland Bank Limited the biggest bank the 
world, established 1863, and built absorption and amalgamation since 
1851 thrity-three separate institutions; today the bank has more than 50,000 
shareholders, some 1600 branch offices scattered throughout the United Kingdom, 
its capital paid and reserve are over $100,000,000 and its deposits above one 
and half billion dollars. 

Mr. McKenna’s speech “Reparations and International Debts,” was de- 
livered the morning session October 4th. Early his address said: 
shall show the course argument that England has the ability 
pay, and, once that established, can unhesitatingly assert her determination 
honor her bond full.” 

explained his reason for not selecting professional topic pointing 
out the differences between the law and practice banking England and 
America. said: 

understand there are over thirty thousand separate banks the United 
States, large number which are represented here. the whole Great 
Britain have only thirty-nine. But with the branch system highly 
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developed that these few banks have less than nine thousand six hundrea 
and fifty branches, which six thousand eight hundred belong five banks 
alone. 

The main distinction that our banks are regarded the legislature 
ordinary corporations companies, while yours are subject special legisla- 
tion regard nearly all their activities. You have limit prescribed the 
amount loan any one customer. Certain loans are prohibited and others 
are restricted. Your investments are regulated. You are subject limitations 
incurring contingent liabilities and you are bound maintain minimum cash 
reserves. have none these restrictions. Alone amongst deposit banking 
countries the United States protects depositors, some the States going 
far prescribe system guarantee. differ also our central bank 
policy. You have adopted the Federal Reserve system under which there are 
twelve Federal Reserve Banks twelve districts. England have single 
central bank issue, joint stock corporation which deals with private cus- 
tomers well with the Government and the banks. Your Federal Reserve 
notes are issued against gold and self-liquidating commercial paper. Our Bank 
England notes are issued against gold only, with fiduciary issue 
£18,450,000. 

The principles sound banking are the same everywhere, but our countries 
diverge law and practice. This natural. British social and political con- 
ditions differ much from yours that the same banking system could hardly 
appropriate both. Perhaps have each something learn from the 
other, but sure any hasty attempt establish common procedure the 
two countries would unwise. our development has progressed each nation 
has adapted itself its environment, and such changes may make the 
future must conform the habits and traditions our peoples. 

With these thoughts mind found very difficult select technical 
banking subject for discussion today. However careful might felt that, 
unless accompanied much tedious explanation, language, associated with 
ideas related English practice, would liable misunderstood you 
whose associated ideas are different. resolved therefore pass over pro- 
fessional banking topics and look for subject general interest the 
business community. 

John Puelicher, the newly-installed president the organization, was 
born Milwaukee, Wis., December 26, 1869. now president the 
Marshall and Ilsley Bank that city. 

Mr. Puelicher was educated the public schools Milwaukee. His busi- 
ness career began 1885 when entered the employ the Wisconsin Marine 
and Fire Insurance Bank. 1893 became discount clerk the Marshall 
and Ilsley Bank, being elected assistant cashier 1905 and was made cashier 
1906. was promoted vice-president 1914 and became president 1920. 

Mr. Puelicher occupies outstanding position among the nation’s bankers 
aggressive advocate sound education banking, finance and economics, 
both for those engaged the banking profession and for the general public. 
1902 founded the Milwaukee chapter the American Institute Banking, 
serving its vice-president until 1903, when became president, serving 
until 1904. 

During the war Mr. Puelicher took active part war finance, acting 
State Director for Wisconsin War Savings Stamps. 1919 was appointed 
Government Director Savings for the Seventh, Chicago, Federal Reserve 
District. Mr. Puelicher, during the past year, has been chairman the Com- 
mittee Public Education the American Bankers Association, and has led 
its vigorous campaign for the inculcation better understanding the 
fundamentals business and banking the part the general public, both 
through his own speaking tours and through the development campaign 
million lectures year” the schools bankers. 

His other activities have been extensive. From 1908 1909 was vice- 
president the Wisconsin Bankers Association. 1911 was president 
the Milwaukee School Board. was one the founders 1916-17 the 
State Bank Division the American Bankers Association, becoming the first 
president the Division, and during his incumbency took the lead obtaining 
amendments the Federal Reserve Act recognizing the state charter rights 
state-chartered banking institutions. Mr. Puelicher trustee Milwaukee- 
Downer College, and Marquette University Medical School. member 
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the American Philatelic Society, Wis- 
consin State Historical Society and the 
Milwaukee Art Institute. married 
Matilda Siefert Milwaukee 1892. His 
home Milwaukee, Wis. 

Thomas McAdams, the retiring presi- 
dent the association, was born Rich- 
mond, Va., November 12, 1879. was 
graduated from the University Rich- 
mond 1897, and received his master’s 
degree there 1898. vice-president 
the Merchants National Bank Rich- 
mond, which began his business 
career clerk 1898, and partner 
Scott Stringfellow, bankers, that 
city. 

Mr. McAdams has been active many 
banking organizations, having been presi- 
dent the Virginia Bankers Association 
1912; president, Association Reserve 
City Bankers, 1918; president, Clearing 
House Section, American Bankers Asso- 
ciation, 1919; vice-president, 
American Bankers Association, 1919-20; 
first vice-president, American Bankers 
Association, 1920-21; president, Bankers 
Club Richmond, 1920; president, Ameri- 
can Bankers Association, 1921-22; and 
president, Richmond Clearing House As- 
sociation, 1921. was president the 
Richmond Rotary Club, 1914-16 and Di- 
rector for Virginia the National War 
Savings Campaign 1918. served 
colonel the staffs Governors Swan- 
son and Virginia. 
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director the Merchants Na- 
tional Bank Richmond, the Interna- 
tional Mercantile Marine Company, South- 
ern Paper Company, Spotless Company, 
Inc., Johnson Publishing Company, 
and Richmond Chamber Commerce. 
mond, and director Richmond Male 
Orphan Asylum. active, also, 
many clubs and fraternal organizations, 
being member Phi Kappa Sigma 
Fraternity, Sons the Revolution and 
others. married Edna Harris McLure 
Chester, C., 1906. His home 
Richmond, Virginia. 

his address, delivered before the con- 
vention October 3rd, Mr. McAdams 
analyzed the present and future problems 
America. 

Mr. McAdams summed existing con- 
ditions the world, four years after the 
Armistice, “while stand idly by, 
neither offering assistance nor making 
suggestion.” England, said, despite 
the suspicion cast upon her motives, must 
regarded stabilizing influence “in 
protecting the wrecks European state- 
hood from further demoralization.” France 
cannot blamed entirely for refusing “to 
assent Germany’s reconstructing her 
world trade the expense French in- 
dustry,” declared Mr. McAdams, “but, 
even so, the allied nations, they 
maintain the civilization for which they 
fought, must throw aside unnecessary 
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the early summer 1812 

—110 years ago—the City 
Bank was granted its charter 
the State New York and be- 
gan its business career 
Wall Street, across the street 
from its present head office. 
This financial background 
more than century, during 
which the United States experi- 
national growth and expan- 
sion, became the heritage 
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The National City Company 
when was established. 
Today, the Company, with its 
chain American and Cana- 
dian offices and its staff field 
representatives daily touch 
with Wall Street through 
10,000 miles private wires, 
brings the Bankers through- 
out the continent quality 
investment service that car- 
ries with many definite ad- 
vantages. 
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prejudices and reach agreement 
modifying reparation payments which will 
fairly care for the needs France and 
the same time not untterly demoralize 
the industrial life Germany.” 

After expressing the optimism felt 
for the success the November confer- 
ence, suggested for discussion world 
problems, Mr. McAdams said: 

“Has not the time arrived for the United 
States cast aside her policy aloof- 
ness and throw herself whole-heartedly 
into the situation, that cure for social 
disorder and financial demoralization may 
speedily devised? may picture for 
ourselves all the prosperity which 
our grasp today, far our interna- 
tional situation concerned, but must 
realize there can permanency 
unless sound foundation can laid 
upon which the structure future in- 
ternational commercial relations may 
safely built.” 

Considering the case merely from the 
selfish point view, said Mr. McAdams— 
the need for world markets for excess pro- 
ducts our farms and 
must come realization the need for 
our becoming active, rather 
than passively submissive. Transcending 
merely selfish motives, there comes the 
distinct call for use our abundant 
resources, the strength our isolation, 
and our inherent ability lead and in- 
spire. 

“It may that Europe not yet ready 


have participate accept con- 
ditions which necessarily must laid 
down basis for our co-operation, but 
even this does not relieve the 
obligation offer assist and soon 
possible outline, see them, the 
essentials ultimate solution the 
situation.” 

These essentials, the opinion Mr. 
McAdams, must the further reduction 
armaments, the balancing the French 
budget, realization France the un- 
likelihood new German military ag- 
gression, and the preparation all 
countries for readjustment repara- 
tions and inter-allied debt “upon basis 
which fully recognizes the rights the 
creditor and which will relieve the im- 
mediate burden the debtor countries.” 

“England discussing her indebted- 
ness,” said Mr. McAdams, “should not 
overlook the some four hundred thousand 
square miles new territory she gained 
through the war and must remem- 
bered that America settled upon basis 
receiving nothing except the ultimate 
repayment monies advanced. 

“Complicated the situation appears, 
should possible, through making 
fair analysis assets and liabilities, 
prepare readjusted balance sheet which 
will prove acceptable and furnish proper 
starting point for the re-awakening 
international trade. 

“Though often deliberate action, 
have never failed respond and render 


The Ringing Message 


Clearly through all the action and the addresses 
during the largest banking convention history 
came the ringing message—get together, pull to- 


gether, work together. 


Intelligent cooperation and personal attention form 
the basis the service this bank offers you New 
York. What particular service you require? 
Write, and let work together. 


the maximum service when once con- 
vinced our duty. Such opportunity 
determination our international policy, 
whatever may be, should based upon 
the broadest possible conception service 
and should not restricted hampered 
party platform political expediency.” 

Speaking the internal problems 
the United States, Mr. McAdams declared 
that the two tendencies the day which 
require the most careful diagnosis and 
handling are the following: 

Class outgrowth 
social and economic unrest, which tend 
advance the interests one group 
the expense the nation whole.” 

Paternalism as- 
sumption that government the final 
resting place rall the trials and tribu- 
lations the people.” 

Mr. McAdams, taking class move- 
ments, admitted that many changes which 
have been made the behest the work- 
ing men the last quarter century 
have benefited not only the men them- 
selves but employers, but further de- 
clared his fear certain the tendencies 
the day among the leaders organized 
labor. said: 

“America will not condone such inci- 
dents the recent massacre Herrin, 
where men were ruthlessly murdered be- 
cause they dared work positions volun- 
tarily surrendered others. Consul- 
tation, co-operation, arbitration, con- 
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trasted with commercial warfare are 
means which can most effectively solve 
our industrial disagreements, 
should not difficult devise piece 
administrative machinery which will fair- 
determine questions dispute and 
clothed with the authority, based upon the 
interests all people, enforce its con- 
clusions. 

“The strike longer local incident 
but through nation-wide agreement has 
become menace the public welfare 
and should made subject the laws 
protecting the people against other com- 
present industrial difficulties are not 
much incidents the time-worn fight be- 
tween labor and capital between labor, 
organized and unorganized.” 

Encouragement individual effort 
the employment capital and brains was 
advocated Mr. McAdams, who, while 
this subject, said: 

“The active solicitation savings de- 
posits departments the government 
encroachment upon the field pri- 
vate institutions wholly out accord 

“The War Finance Corporation per- 
formed distinct service relieving 
temporary but none the less acute situa- 
tion, but the permanent operation such 
corporation would economically dis- 
astrous and would establish precedent 
class legislation destructive the 
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1883 isn’t long ago—just about far enough back that considerable 


water has run under the bridge. And person institution born 1883 
has rather definitely decided character and reputation— but isn’t old. 


not know, but suspect, that customers speak the old 
Seaboard very much they speak old and valued friend with whom 
they have been through many experiences, both the full years and the 
lean years. They know they can count the old Seaboard quickly and 
effectively transact business, and when the need arises grant every consider- 
ation and assistance that sound banking permits. 
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Capital, 


ideals government, of, and for 
all the people.” 

Mr. McAdams cited the cases the 
French Revolution, Russia, Germany, and 
ancient Rome illustrations what 
happens when the government stifles in- 
dividual initiative and assumes too great 
control industrial and social activities. 

“From national standpoint,” said, 
“we have not yet gone far 
imminent danger, but the tendency toward 
paternalism sufficiently evidence 
justify making intelligent effort 
determine just what activities the gov- 
ernment should perform and how far the 
individual shall accorded freedom 
opportunity.” 

outlining the history and accomplish- 
ments the Association, Mr. McAdams 
pleaded for more active participation 
bankers all phases their community 
life: 

American finance the banker who 
afraid express his honest convictions 
upon public question because fears 
some depositor may not agree with him,” 
said Mr. McAdams. 

The Honorable Henry Allen, Gover- 
nor Kansas, spoke the convention 
Thursday, October 5th. His theme was 
“The Responsibility Government for In- 
dustrial Justice.” 

Governor Allen said believed was 
just possible for the Government 
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and righteousness the industrial sit- 
uation,” had been banking. 
decried the fact that every time the 
miners and railroad men make new 
contract should made “the basis 
vicious and costly civil war upon 
the helpless public.” America 
solve the problem, said, will have 
find remedy “through governmental 
power, through the pledge righteous 
tribunal.” 

The “keynote the Kan- 
sas Industrial Court idea, said, was 
the resentment business men the 
Government telling them how run their 
business. 

“It isn’t regulatory court; 
emergency court, and then have gone 
rather far along the process regula- 
tion Government for anybody too 
nervous about now. are all regu- 
lated from the moment are born 
the hour the funeral. You men who 
live under constant regulation and have 
come like it, realize that there are some 
instances which the Government may 
tell you what do.” 

Governor Allen then explained how the 
court worked giving details typi- 
cal cases. “Our first case was rail- 
road case. The Joplin, Pittsburgh and 
Galena Traction Company had had 
strike year for five years. The last 
one was 1918. continued for ninety 
days, and cost the poor chaps who struck 
millions, and the public millions. the 
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end ninety days, the men went back 
work the old wage, under the old work- 
ing conditions. 

“Then when the industrial court was 
set for business the car men came 
asking for new award, pleading for 
living wage, and the industrial court 
took survey the costs living and 
gave wage award; and the president 
the court, handing down the de- 
cision, called attention the fact that 
the Legislature had not given the 
court the power fix thing called 
living wage.’ The law says that every 
such man shall entitled fair and 
just wage. What the difference? 
living wage wage sufficient meet 
cost living; fair and just wage 
living wage plus enough enable 
man give himself and his 
family some the benefits modern 
life, plus enough enable him through 
reasonable frugality build safeguard 
against age and sickness. 

was the interpretation the 
court. The men accepted it, the com- 
acceped it, and peace came where 
ravaging strikes had prevailed. 

“Then year the railway company 
came back the court and said: “The 
you adjusted year ago out 
tune, costs living have gone down, and 
are meet the expectation for 
lower transportation rates then must 
have lower wages. 

“Again the court made survey the 


costs living all cases where there 
was any room for doubt, they gave the 
benefit the doubt the laboring man 
they should have done, and then finally 
they handed down their award, and was 
reduction wages, and the men ac- 
cepted fair and just decision and 
the company accepted it. 

have letter with from the Gen- 
eral Manager that company who says: 
are now doing business the Joplin- 
Pittsburgh and Galena Traction Company 
under the second contract adjudicated 
the Industrial Court, and the first 
time our experience when look for- 
ward with assurance peace and con- 
tentment,’ and both the men and the com- 
pany have accepted the court being 
the way find just solution affairs. 

Co., talking “The American 
Responsibility,” spoke, part, follows: 

“Are today realizing our opportuni- 
ties? our purely domestic situation, 
should reply, the whole, yes! Our 
people are generally working worthy 
way towards worthy ends. They are 
meeting most our strictly home prob- 
lems with candor and good sense. If, 
people, have lack, that not 
often enough ‘pause living 
enjoy life are sometimes apt, 
our eagerness quantity, overlook 
quality. let our days and our passing 
pleasures grow elaborate and complex, 
forgetting that moth and rust corrupt and 
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that ideas and ideals are the only things 
that endure for the ages. America within 
itself is, repeat, land generosity 
and co-operation. Throughout our great 
and growing commonwealths from East 
West see public spirit, eager and 
intelligent; see warm hearts, fine im- 
pulses, directed toward noble ends. But 
are bringing this native American 
idealism—that same idealism that has 
led us, five the six wars that our 
nation has waged, battle for high prin- 
ciple—are bringing that same inspira- 
tion our relations with the world 
large? 

“In this connection, there concrete 
problem more vital for study with 
clear and generous vision than that 
the so-called indebtedness. 
From the purely American view there are 
certain points important for bear 
mind. has been said many times 
the last twelve-month that the one ad- 
justment essential the settlement 
Europe the German Reparations ques- 
tion. agree that this has been, and is, 
question great importance, but 
seems that has now become sec- 
ondary the general one interallied 
simply part the latter question, 
because Germany’s indebtedness the 
Allies international character. 
our discussions Reparations over here, 
the American attitude has, the whole, 
been critical the French for apparent- 
not realizing more quickly the facts 
the situation and thus drastically scal- 
ing down the Reparations payments. 
fact, many critics over here have been ad- 
vising France forgive good part the 
German debt. these critics Frenchmen 
have not unnaturally replied: ‘It easy 
for Americans advise forgive 
German debts due repair the 
frightful havoc caused Germany upon 
our homes and industries; but what about 
America, turn, doing little the 
debt-forgiving business, especially the 
debts that were contracted with the 
American Government were made order 
enable us, large measure, 
America’s fighting before her own soldiers 
got into the firing not going 
argue this point. simply bring 
ask you give your further 
thought and study—whether there may 
not some reason the French attitude. 

“Now the indebtedness, early iast 
spring, Congress passed law under 
which the President appointed special 
commission negotiate with the foreign 
nations the handling their indebtedness. 
The power this commission, however, 
was strictly limited law. must re- 
quire the borrowing nations pay off 
their entire indebtedness within twenty- 
five years and meantime pay interest 
average rate not below per cent. 
course, such provisions leave little 
room for negotiation. Under that bill 
about all that the European nations can 
‘sign the dotted line,’ else 


decline sign, the ground that they 
know that they will not able live 
the specified obligation and, there- 
fore, feel impossible commit them- 
selves promise that they cannot carry 
out. 

“Being all, hope, practical men, think 
behooves scrutinize this situation 
and look into the various factors bear- 
ing upon it. Let us, investigation, de- 
termine what, any, these debts are 
any even uncollectible, and should 
written off order ‘quit fooling 
ourselves.’ Let decide what others 
these debtors are part but must 
given ample time pay in—far longer 
perhaps than twenty-five years. Em- 
phatically, let figure see whether 
the payment these debts (which in- 
evitably must mean great increase 
our import and heavy decrease our 
export trade) going prove asset 
liability for American business. 

“Then, aside from these phases the 
question, there another one for 
study, which has practicality and 
also some sentiment. based the 
following fact, namely, that about one- 
half the total indebtedness was con- 
tracted between April 4th, 1917 (when 
Congress declared war against Germany), 
and the date year later when the Ameri- 
can Army for the first time got its soldiers 
into the trenches any considerable 
numbers. Can not, with much reason. 
argued that whereas during this period 
one year, were wholly unable 
furnish soldiers fight our battles for 
us, were able furnish arms 
and munitions? did furnish these, but 
not free contribution the war, for 
during that period the Allies were pur- 
chasing these commodities America, and 
were paying for them contracting the 
debts just described. Ought, therefore, 
any part this first half the debt 
cancelled the American tax payers? 
not attempt answer that question, 
which course has been raised many 
times heretofore. simply bring 
again and urge you think about it, and 
if, and when, you reach conclusion, ex- 
press that conclusion out loud. One thing 
certain: someone April 4th, 1917, 
had been able give our choice 
whether should rather give freely 
and for all time five billion dollars 
money give the lives several 
hundred thousands our sons, there 
would have been hesitation our 
choice. Fate, however, was the one that 
determined that choice. determined 
that Great Britain and France should 
give the lives during that first year, 
and that should furnish, not our blood 
but our money; taking, however, place 
the promises-to-pay our Allies. 
other policy the time could have 
been followed, grant you, but now that 
the war behind and can take 
long look back, wise for us, just, 
generous make some composition 
this matter? What your opinion?” 


